BEFORE THE ENVIRONMENTAL QUALITY COUNCIL FI L E D
STATE OF WYOMING '

| NOV 18 2008
In the Matter of the Appeals of the ) Jim Rub -
June 2, 2008 and August 15, 2008 ) Docket Nos. 08-3804 Environn{lgsi(?cuﬂ\/e_ Secretary
" Denial of Force Majeure Claims by ) and 08-3806 ental Quality Council
Frontier Refining Inc. ' )

- WYOMING DEPARMENT OF ENVIRONMENTAL QUALITY’S
REPLY TO FRONTIER REFINING INC.’S RESPONSE TO DEQ’S
MOTION TO CONSOLIDATE AND DISMISS FRONTIER’S APPEALS

Respondent Wyoming Department of Environmental Quality (DEQ), pursuant to Chapter
- II, Section 14 of the DEQ Rules of Practice & Procedure and Rule 6(c) of the Wyoming Ruies of
Civil Procedure, replies as follows to Petitioner Frontier Refining Inc.’s (Frontier) Response to
DEQ’s Motion to Consolidate and Dismiss Frontier’s Petitions for Review and Requests for
Hearing (Response) filed November 4, 2008 in related Docket Nos. 08-3804 and 08-3806 before
the Wyoming Environmental Quality Council’s (EQC).

‘Introduction

The DEQ has moved the EQC to consolidate and dismiss Frontier’s Petitions for Review
and Requests for Hearing (Petitions) in related Docket Nos. 08-3804 and 08-3806 on the grounds
of mootness and lack of subject matter jurisdiction. Frontier agreeé to DEQ’s motion to dismiss
Frontier’s appeal in Docket No. 08-3806, but opposes DEQ’s motion to dismiss Frontier’s appeal
in Docket No. 08-3804. Response, pp.1 & 8.

Frontier contends that its appeal in Docket No. 08-3804 is not moot by arguing that
Frontier and DEQ have not fully resolved the primary issue in that appeal—the schedule for

| Frontier to construct a barrier wall along the refinery boundary to control continuing off-site

.migration of contamination from refinery sources. Response, pp.5-6. This argument fails

because Frontier and DEQ have fully and finally resolved the barrier wall construction schedule,

leaving nothing more for the EQC to decide on that issue, which is now moot.

Frontier’s Response also implies that its appeal in Docket No. 08-3804 is not moot by

arguing that there is an issue in this appeal as to whether Frontier must install a barrier wall at all
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due its recent purchase of neighboring ranch land. Response, pp.6-7. This argument fails for
three reasons. First, Frontier’s Pétiﬁon in Docket No. 08-3804 only contests the barrier wall
construction schedule, not to the barrier wall requirement itself. A claim not raised in an appeal
is not a basis for preserving that appeal when the claim that was raised has been resolved and
become moot. Second, the barrier wall requirement itself was set forth in the DEQ Solid &
Hazardous Waste Division (SHWD) Adminisfrator’s February 19, 2008 “Final Decision” letter
(copy attached as EXHIBIT A), which Frontier did not appeal and therefore became final and
binding. Third, Frontier’s view of the boundary control requirement is inconsistent with the

Administrative Order on Consent (AOC).
Discussion
The Barrier Wall Scheduling Issue Raised In Docket No. 08-3804 Has Been Resolved

Frontier “disagrees with DEQ’s assertion that Frontier’s July 2, 2008 appeal (Docket No.
08-3804) is now moot” and argues that “Frontier’s appeal is not resolved by DEQ’s new
~ September 26, 2008 barrier wall construction schedule or its subsequent revised October 27,

2008 barrier wall schedule.” Response pp.5-6. This is incorrect.

~ - In its Motion to Dismiss Frontier’s July 2, 2008 appeal, DEQ explained that in late .+ i - i

Sep’tember, 2008 Frontier“feprgsented that its purchase of the Old Horse Pasture, Inc. (OHP)
property was imminent, which would resolve the access problem. On September 26, 2008, in
reliance upon that representation, DEQ issued a revised schedule (copy attached as EXHIBIT B),
extending the previous barrier wall schedule and the Joint Stipulation’s October 15, 2008
deadline for completion of the barrier wall, which Frontier was appealing, by 12 months, until

October 26, 2009. Motion to Dismiss, pp.4-5.

By letter dated October 3, 2008 (copy attached as EXHIBIT C), Frontier invoked the
dispute resolution provisions in Section [XVI] of the AOC to object to the DEQ’s September 26,
2008 revised barrier wall construction schedule. Following a dispute resolution meeting on |
- October 17, 2008, DEQ, by letter dated October 21, 2008 (copy attached as EXHIBIT D), asked
Frontier to provide Frontier’s own proposed barrier wall construction schedule with interim
deadlines for DEQ review before the follow-up dispute resolution meeting on October 27, 2008.

By letter dated October 24, 2008 (copy attached as EXHIBIT E), Frontier proposed its own
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revised barrier wall construction schedule with interim deadlines, which it “believe[d]” to be
“aggressive yet achievable.” The SHWD Administrator’s October 27, 2008 Dispute Resolution
Decision letter (“Exhibit 2 attached to Frontier’s Response (p.5)), notified Frontier that
“Frontier’s proposed schedule, as specified in [its] October 24, 2008 lettef (attached), is
approved and deemed incorporated into the AOC under the Dispute Resolution provisions in
Section XV1.” Consequently, the dispute resolution proceés invoked by Frontier was concluded

by mutual agreement (DEQ’s approval of the specific schedule proposed by Frontier).
In its Response to DEQ’s Motion to Dismiss, Frontier now argﬁes that:

Although DEQ’s October 27, 2008 letter to Frontier stated that a new barrier
schedule was approved by DEQ and incorporated into the AOC, Frontier has not
agreed to such an amendment to the AOC. Section XVI of the AOC requires that,
following a finding of force majeure, the relevant workplan will be extended
“through an amendment to the [AOC] pursuant to Section XXI”. (see Section
XVI, paragraph 5 of the AOC — Exhibit 1). Section XXI requires that such-
amendment be made by mutual agreement between Frontier and the DEQ. Id.
Because Frontier and DEQ have not yet agreed to an AOC amendment . . . the
issues raised in-Frontier’s July.2, 2008 appeal remain unresolved. ' :

Response, p.6.

Frontier’s ‘afgum‘ent7i‘si?ﬂaWedi.brfThe: schedule Frontier itself proposed in its October 24;: ;s sizhiwing«i

2008 letter was part of the dispute resolution process invoked by Frontier under Section XVIof -
the AOC. Paragraph 5 in Section XVII (not XVI) of the AOC pertaining to Force Majeure

- provides that “if there is no agreement on the length of the extension, the dispute shall be
resolved in accordance with the Dispute Resolution provisions of Section XVI.” That is what
has happened. DEQ’s September 26, 2008 revised schedule extended the deadline for barrier
wall completion by 12 months, until October 26, 2009. Frontier’s October 3, 2008 letter to DEQ
(EXHIBIT C) invoked dispute resolution under the AOC to object to the DEQ’s September 26,
2008 revised schedule for barrier wall construction. As part of the dispute resolution process,
Frontier’s October 24, 2008 letter proposed Frontier’s own revised schedule for barrier wall
construction. The SHWD Administrator’s October 27, 2008 “Dispute Resolution Decision”
letter to Frontier (Frontier’s Response “Exhibit 2””) approved the proposed schédule, as specified

in Frontier’s October 24, 2008 letter and deemed that schedule incorporated into the AOC under
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the Dispute Resolution provisions in Section XVI. AOC Sections XVI, XVII & XXI are all
included in “Exhibit 17 attached to Frontier’s Response (p.2).

The AOC’s provisions for Dispute Resolution in Section XVI.1. call for DEQ and
Frontier to work in “good faith” in‘an effort to reach a mutually agreeable resolution to the
dispute. Assuming Frontier actions during the dispute resolution process invoked by Frontier
were done in good faith, DEQ’s approval of the specific barrier wall schedule that Frontier itself

proposed constitutes mutual agreement on that schedule and resolves that issue.

Frontier’s prdcedural argﬁment that an amendment to the AOC pursuant to Section XXI
is requiréd here inaccurately cites to paragraph 5 of AOC Section “XVI” (Response, p.6) rather
than to paragraph 5 of Section XVII. There is no paragraph 5 of AOC Section XVI. As noted
above, paragraph 5 in Section XVII pertaining to Force Majeure provides that “if there is no
agreement on the length of the extension, the dispute shall be resolved in accordance with the
Dispute Resolution provisions of Section XVL,” which is what happenéd. Paragraph 2 of AOC
Section XVI states that:

Notwithstanding the provisions of Section XXI, “Subsequent Modification”, of
this Consent Order, any agreement or decision made pursuant to this Section by
-.+; -the- Department shall be reduced to writing, shall be deemed incorporated into.this..
Consent Order without further order or process, and shall be binding on- the '
parties. o

Accordingly, the SHWD Administrator’s October 27, 2008 “Dispute Resolution Decision” letter
to Frontier (Frontier’s Response “Exhibit 2”) approved the specific schedule as proposed in
Frontier’s October 24, 2008 letter and deemed that schedule incorporated into the AOC under the

- Dispute Resolution provisions in Section XVI,

Contrary to Frontier’s contention, the primary issue in Frontier’s July 2, 2008 appeal in
- Docket No. 08-3804 contesting the schedule for barrier wall construction has been fully and

finally resolved in accordance with the AOC and is now moot.

The Barrier Wall Requirement Is A Final Decision That Frontier Neither Ti imely Appealed
Nor Raised In Its July 2, 2008 Petition In Docket No. 08-3804

Frontier’s Response also raises a new issue that it did not raise in its July 2, 2008 Petition

in Docket No. 08-3804: whether, given its purchase of OHP property, Frontier is still legally

11.18A.08 DEQ’S REPLY TO FRONTIER’S RESPONSE TO DEQ’S MOTION, Page 4



obligated to construct the barrier wall, if the groundwater plume migrating from the refinery is,
as Frontier alleges, now completely contained on property owned by Frontier. Response, pp.6-7..
The barrier wall requirement was set forth in the SHWD Administrator’s February 19, 2008
“Final Decision” letter (EXHIBIT A). Chapter I, Section 16(a) of the DEQ Rules of Practice &
Procedure provides 60 days in which to appeal final actions of the Administrator. The
Administrator’s February 19, 2008 barrier wall decision became final and binding when Frontier
did not appeal it in 60 days. In fact, in its March 26, 2008 letter to DEQ (copy attached as
EXHIBIT F), cited in Frontier’s Response (p.2), Frontier “agree[d] to install a barrier wall

- around the refinery.”

The DEQ's February 19, 2008 Final Decision letter expressly states that DEQ does not
approve hydraulic control (alone) as "a technolegy to halt outward migration of contaminants at
the reﬁnery.boundary," but DEQ does approve a slurry bentonite wall as the technology "to halt
outward migration of contaminants at the existing refinery boundary." Then by letter to DEQ
dated March 26, 2008, Frontier “agree[d] to install a barrier wall around the refinery.” The 60
day period to appeal the DEQ's February 19, 2008 decision under Chapter I, Section'16(a) of the
DEQ Rules of Practice & Procedure expired 7 months ago

* “As'stated in"AOC Section III (copy : aﬁaehed as EXHIBIT G); a purpose of the-AOQC:and:a: « o~ 18

"mutual obJec’uve“ of DEQ and Fron’uer is td prevent or mitigate any migration or releases of -
hazardous waste or hazardous constituents at or from the Facility.” AOC Section IV (included in
attached EXHIBIT G) identifies “The Facility” as the Frontier Refinery consisting of 116.78
acres located adjacent to Fifth Street and Cémp Stool Road on the north, Morrie Avenue to the
west, and the flood plain of Crow Creek to the south and east, as well as open fields to the east,

which are the "facility boundaries" identified in Frontier's RCRA Part A Permit Application.
 The additional 133 ranch acres Frontier fecently purchased from OHP are not and never were
part of the 116.78 acre historic refinery described in the AOC or within the "facility boundaries"
identified in Frontier's RCRA Part A Permit Application. Those newly acquired 133 acres were

contaminated by releases from sources at the actual, historic Facility that migrated off-site.

In telephone conversations and e-mails exchanged in June 2008 between Frontier's
attorneys and DEQ's attorneys in the AG's office (copy of e-mails attached as EXHIBIT H),

Frontier inquired whether if it were to purchase 133 acres of OHP land to the south and east of
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the reﬁnery, DEQ would withdraw the February 19, 2008 final decision letter requlrlng
installation of 2 barrier wall for boundary control. Frontier "acknowledge[d] the need to protect
Crow Creek from potential future migration of contaminants," and proposed installing a system
of upgradient groundwater recovery wells for that purpose instead of a barrier wall. The DEQ
rejected that notion and told Frontier that the potential property transfer of 133 acres would not
affect the February 19, 2008 final decision regarding refinery boundéry control requirements,
which already included hydraulic control to supplement the barrier wall. Therefore, Frontier’s
subsequent purchase of the 133 acres from OHP was not done in reliance upon an indication
from DEQ that it might then consider withdrawing the February 19, 2008 final decision and
agree to modify the refinery boundary control requirements as Frontier now proposes.

Neither DEQ nor OHP compelled Frontier to buy 133 acres to obtain access needed to
install the barrier wall along the DEQ-approved alignment. OHP's July 31, 2008 letter (copy
attached as EXHIBIT I), offered to sell Frontier either 12 acres or 18.5 (12+6.5) acres for less
than the per acre price Frontier had recently offered OHP to buy 43 acres. DEQ's August 12,
2008 Notice of Compliance (NOC) to OHP said that OHP's July 31, 2008 letter offer to sell
Frontier the minimal property (12 or 18 5 acres) needed to install the barrrer wall along the DEQ-

approved alignment for a per acre price less than what Frontier had offered to pay constituted

comphance with DEQ's July 21, 2008 Admitistrative‘Order to OHP: (DEQ: Docket No. 4316-08).

(See NOC attached to “Joint Request to Protect Financial Information” ﬁled August 15, 2008 in
EQC Docket No. 08-5201.) The DEQ-approved barrier wall alignment is needed to protect
Crow Creek and contain continuing off-site migration of contamination from sources at the
actual, historic reﬁnéry that have not yet been controlled. The express purpose of the AOC is to
“prevent or mitigate any migration or releases of hazardous waste or hazardous constituents at or

from the Facility.” The “Facility” is the actual, historic refinery. Frontier’s recent purchase of
| 133 acres of adjacent bottomland property that has been contaminated by releases from, but was
never a part of, the actual, historic refinery does not in itself constitute boundary control for
purposes of the AOC. It is also worth noting that the Wyoming Environmental Quality Act does
not condone knowingly obtaining an interest in land to avoid liability for remediation of
contamination. WYO. STAT. ANN. § 35-11-1803(a).

Chapter I, Section 16(a) of the DEQ Rules of Practice & Procedure prechides Frontier

from using its November 4, 2008 Response to DEQ’s Motion to Dismiss Frontier’s July 2, 2008
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appeal about scheduling in Docket No. 08-3804 to now-contest the SHWD Administrator’s
February 19, 2008 final decision requiring a barrier wall, which was not an issue in this appeal.

Furthermore, Frontier’s view of the boundary control requirement is inconsistent with the AOC.
Conclusion

DEQ’s Motion to Dismiss Frontier’s September 15, 2008 appeal in Docket No. 08-3806
for mootness should be granted on the grounds set forth in the motion. Frontier “agrees to
DEQ’s motion to dismiss Frontier’s appeal in Docket No. 08-3806.” Response, pp.1 & 8.
DEQ’s Motion to Dismiss Frontier’s July 2, 2008 appeal in Docket No. 08-3804 for mootness

should be granted on the grounds set forth in the motion and for the reasons explained above.

VU j v

Mike Barrash (Bar No. 5-2310)
Senior Assistant Attorney General
Peter Michael (Bar No. 5-2309)
Senior Assistant Attorney General -
123 State Capitol Building

DATED this 18th day of November, 2008.

. .307-777-6946
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CERTIFICATE OF SERVICE

This certifies that a true and correct copy of the foregoing WYOMING
DEPARMENT OF ENVIRONMENTAL QUALITY’S REPLY TO FRONTIER
REFINING INC.’S RESPONSE TO DEQ’S MOTION TO CONSOLIDATE
AND DISMISS FRONTIER’S APPEALS was served this 18th day of November,
2008 by United States mail, first class postage prepaid, and by e-mail, addressed
as follows: :

Mark R. Ruppert

Holland & Hart LLP

2515 Warren Ave. Suite 450

P.O. Box 1347 _

Cheyenne, Wyoming 82003
- MRuppert@hollandhart.com
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Department of Environmental Quality

To protect, conserve and enhance the quahty of Wyommg s
environment for the benefit of current and future generations.

Dave Freudenthal, Governor

John Corra, Directo

February 19, 2008

Mr. David Danford, P.E. ~ CERTIFIED MAIL # 7005 1820 0005 1478 1805
Environmental Manager , RETURN RECEIPT REQUESTED

Frontier Refinery

P. 0. Box 1588

Cheyenne WY 82003-1588

RE: Boundary Control Design Report and Irnplementatlon Frontier Reﬁnmg Inc. Cheyenne
Wyoming

Dear Mr. Danford,

Frontier Refining Inc. (Frontier) and the Wyoming Department of Environmental Quality (WDEQ)
entered a Joint Stipulation for Modification of Administrative Order on Consent on October 17,
2006, which added a “Special Stipulated Corrective Action Schedule” to Section VI of the
Adm1mstrat1ve Order on Consent (AOC). -Among other things, that schedule:

(20.i.) calls for site stab111zat10n including boundary control, by October 15, 2008 and spemﬁes P
that to mean DEQ approved implementation of boundary control and v ;

(20. 1V) explarns that' boundary- control for the ‘entire boundary “must ‘occur before October 15, - -
2008.”

The Wyoming Department of Environmental Quality/Hazardous Waste Permitting and Corrective
Action Program (WDEQ/HWPCA) requested in a June 27, 2007 letter that a submittal date for the
Draft Boundary Control System Design Report (Report) be provided no later than July 20, 2007. In
subsequent meetings between WDEQ and Frontier, Frontier indicated that the Report would be
provided within a few weeks of each meeting (last meeting date of August 20, 2007). An email
from Frontier, dated September 6, 2007, represented that a schedule for proposed boundary control
activities and subrmittal of the Report would be provided during the week of September 10, 2007. A
Pilot Test Work Plan was received in October 2007 and a schedule for ‘Boundary Control was
finally received in December 2007. Technologies suitable for the site have been presented in the
Pilot Test Work Plan, Groundwater Hydraulic Boundary Control, Upper Ogallala Aquifer
(Trihydro, 2007) and the Conceptual Desrgn Repoﬁ Groundwater Barrier Wall for the Upper
Ogallala Aqurfer (Trihydro, 2006).

This letter constitutes the WDEQ’s Final Decision regarding action Frontier must take to meet the
schedule for implementing DEQ-approved boundary control to which Frontier stipulated. Frontier
has not provided sufficient data for WDEQ to approve hydraulic control as a technology to halt
outward migration of contaminants at the refinery boundary (e.g., field data, pilot tests, groundwater
model), but other boundary control technologies suitable for the facility have been presented. The
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Mr. David Danford
February 19, 2008

Page 2

technology WDEQ does approve to halt outward migration of contaminants at the existing refinery
boundary is a shury bentonite wall, as identified in the Conceptual Design Report, Groundwater
Barrier Wall for the Upper Ogallala Aquifer (Trihydro, 2006). Accordingly, Frontier must take the
following actions to implement boundary control:

1.

2.

- hazardous waste levels-at the facility-boundary: In addition, the city storm sewer which runs .. .
* along the west boundary of the facility should be located on the outside of any alignment to

Construction activities must start no later than June 1, 2008.

P'roposed-‘construction and plans for the barrier wall and monitoring system must be
submitted for review to WDEQ no later than April 1, 2008.

. A performance standard for barrier wall permeability must be 1 x 107,

The alignment of the barrier wall must be at the facility boundary as specified in- the
Conceptual Design Report, Groundwater Barrier Wall for the Upper Ogallala Aquifer-

" (Trihydro, 2006). The alignment will begin at the northeast corner of the refinery boundary,

continue south to the southeast comer of the refinery boundary, contain the entire southern

~ boundary of the refinery to the southwest. corner and extending to the tiorth to a point that

will contain all non-aqueous phase liquids and dissolved constituénts. At a minimum, this
point from the southwest corner extending north must extend past the current Truck Loading
Dock which has identified high concentrations of volatile organic compounds exceeding

ensure that a preferential pathway is eliminated. Adjustments less than five-feet will be
allowed as a small adjustment. Any adjustments needed over five-feet should be discussed
w1th WDEQ prior to adjustment.

. As shown on Figure 1 of the Conceptual Design Report, Groundwater Barrier Wall for the

Upper Ogallala Aquifer (Trihydro, 2006), the light non-aqueous phase liquid plume, located
in the southeast corner of the refinery just south of the closed RCRA. Cell, must be contained
within the ahgnment

A project specific soil management plan must be developed and submitted prior to
construction activities. The plan must incorporate management and containerization of soils
and liquids associated with construction activities of the slurry wall, disposal practices of
excess soils, characterization of excess soils, and most importantly, segregation practices of
soils, unimpacted hydrocarbon stained soils, and soils containing free phase hydrocarbon.
The Soil Management Plan for boundary control installation activities must be submitted by
May 1, 2008 to ensure review and approval prior to June 1, 2008.

“Additional specification drawings, certification of materials, contractor qualifications,

quality control/quality assurance, and any other pertinent information not submitted in the



Mr. David Danford
February 19, 2008
Page 3

Conceptual Design Report Groundwater Barrier Wall for the Upper Ogallala Aquifer must
be submitted to WDEQ by May 1, 2008. -

8. Quality Control/Quality Assurance shall be met by providing the items listed in number 6
including, but not limited to the names and duties of persons responsible for field decision
making and the scope of those decisions, who will determine stop work due to specifications
not being met (e.g., the occasional lump up to and greater than six inches), who will
determine whether soils can or cannot be used due to hydrocarbon staining or presence of
free phase hydrocarbon present, submittal of daily QA/QC reports to WDEQ for review, and -
what constitutes minor and major deviations from specifications.

9. Any section of the slurry wall which fails to meet the hydraulic conductivity specifications
will be removed and replaced. A minimum of 100 feet of slurry wall will be replaced. This
distance is consistent with the minimum length needed to provide proper run-in and run-out
distances for soil-bentonite backfill material placement.

.. 10. Information as, to how the Hydraulic Control Requirement shall be presented in a plan A
~ incorporating all of the above information or a separate memorandum to reﬂect how control
s 'Wlll be mamtamed for the barrier system

1L Would be in. the best interest of Frontler and the prOJect to’ utlhze a oonstructlon firm that ... .
. specializes solely in installation of barrier walls.

If you should have any quest1ons regarding this Final De01s1on please feel free to contact Lily
Barkau at (307) 777- 7541 or me at (307) 777-7753.

Sincerely,

Admlmstrator
Solid and Hazardous Waste Division

Ce:  Carl Anderson (WDEQ/SHWD)
- Lily Barkau (WDEQ/SHWD)
Mike Barrash (AG’s Office)
Scott Denton (Frontier Refining Inc.)
Tom Aalto (EPA Region 8)
Facility file
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Department of Environmental Quality

To protect, conserve and enhance the quality of Wyoming's
environment for the benefit of current and future generations.

Dave Freudenthal, Governor

John Corra, Director

September 26, 2008

Gerald B. Faudel

Vice President

Government Relations & Env1ronmental Affairs
Frontier Refining, Inc. _ :

4610 South Ulster Street, Suite 200

Denver, CO 80234

Reference: Administrative Order on Consent (Boundary Control) -

Dear Mr. Faudel:

The “Special Stipulated Corrective Action Schedule” in the Joint Stipulation for Modification of
Administrative Order on Consent between the Wyoming Department of Environmental Quality
(WDEQ) / Solid and Hazardous Waste Division (SHWD) and Frontier Refining Inc. (Frontier),
dated September 15, 2006, calls for implementation of boundary control by October 15, 2008.
The SHWD Administrator’s February 19, 2008 Final Decision letter to Frontier spe<:1ﬁed a slurry
»-+bentonite wall as the approved technology for boundary control;-and set-forth certain. - )
- intermediate deadhnes for meeting the October 15, 2008 overall deadline.

By letter to the WDEQ dated March 26, 2008, Frontier agreed to install the barrier wall and meet

. some of the intermediate deadlines, but also gave notice that lack of access to third party -
propérty necessary for installation of the barrier wall, despite its diligent efforts, would prevent
Frontier from meeting certain access-dependent deadlines and constituted a force majeure event
under Section XVII, 4 of the Administrative Order on Consent (AOC). In response, the
WDEQ’s May 16, 2008 letter informed Frontier of the SHWD Administrator’s determination
that lack of access to third party property needed for installation of the barrier wall currently
constituted a force majeure situation, prompting a corresponding extension of access-dependent
deadlines only; which would terminate in 30 days, unless Frontier remained unable to obtain
such access, despite its best efforts during that 30 day period. The WDEQ’s May 23, 2008 letter
to Frontier identified deadlines not extended by the force majeure determination.

Frontier’s May 30, 2008 letter to WDEQ replied that certain deadlines in the May 23, 2008 letter
were not achievable, asserted a “new” force majeure claim, and requested an extension of time to
obtain access and to design and install the barrier wall, specifically including an extension of the
stipulated October 15, 2008 deadline. By letter dated June 2, 2008, the WDEQ responded that
although the October 15, 2008 deadline for completion of the barrier wall along the approved-
alignment was access-dependent, it was not a near-term deadline extended by the May 16, 2008

'DEQREPLY
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Gerald B. Faudel
September 26, 2008
Page 2

force majeure decision, but noted that the October 15, 2008 deadline could be re-evaluated later,
if the force majeure situation due to lack of access pers1sted The June 2™ letter also informed
Frontier that WDEQ did not agree that Frontier’s May 30 letter described a “new” force
majeure event.

By letters dated June 16, 2008 and July 16, 2008, WDEQ informed Frontier of its determinations
that lack of access to third party property needed for installation of those segments of the barrier
wall that actually require such access continued to constitute a force majeure situation with
corresponding second and third 30 day extensions of certain access-dependent deadlines,
respectively.

Frontier’s August 14, 2008 letter to WDEQ claimed a continuing force majeure situation despite

its best efforts to obtain access, but represented that Frontier and the landowner, Old Horse

Pasture, Inc. (OHP), were very close to agreeing in principle to a sale of a parcel of OHP

property. WDEQ’s letter dated August 15, 2008 informed Frontier of its determination that there
was no longer a force majeure situation due to lack of access to third party property needed to
proceed with work for installation of those segments of the barrier wall that actually. require such .. -
access, based on OHP’s pending offer to sell the property needed for the same or less than the o
price Frontier had offered to purchase it, as represented in Frontier’s July 15, 2008 letterto ..+ s oon ¢
WDEQ describing Frontier’s efforts to.obtain access in support of its July force majeure claim )
- Nevertheless; recognizing that the transaction had not yet been completed, WDEQ’s August 135,
2008 letter extended access-dependent deadlines for another 30 days until September-15, 2008.

Frontier’s September 12, 2008 letter to WDEQ, renewing its force majeure claim, represented
that Frontier and OHP “agreed in principle” to the sale of OHP property including the area of the
proposed barrier wall and were “close to finalizing” a purchase agreement for the parcel, but also
contended that the deadline for performance of boundary control activities “should continue to
be extended.” : :

Considering the representations in Frontier’s September 12, 2008 letter that Frontier.and OHP
~ had agreed in principle to terms for sale of land for the barrier wall and were close to finalizing a
purchase agreement, WDEQ, by letter dated September 15, 2008, informed Frontier that, under
the circumstances, access-dependent deadlines for installation of the barrier wall would be
- further extended until September 26, 2008 to provide additional time to complete the transaction.
By e-mail on September 24, 2008, Frontier informed WDEQ that the purchase agreement had
been executed by Frontier and OHP, and they were now awaiting title insurance and anticipated
closing by the end of September 2008. '

With Frontier obtainiﬁg access by the end of September, 2008 through acquisition of the land
needed for installation of the barrier wall along the approved-alignment, the WDEQ, as
previously contemplated in its June 2, 2008 letter and most recently requested in Frontier’s



Gerald B. Faudel
September 26, 2008
Page 3

September 12, 2008 letter, has re-evaluated the schedule for meeting the October 15, 2008
deadline for completion of the barrier wall, which is hereby extended as specified in the attached
schedule. |

Sincerely,

/A—

- LeROy C. Feusner, P.E., BCEE
Administrator
Solid and Hazardous Waste Division

'ATTACHMENT: Extended Barrier Wall schedule

CC: John C. Corra, WDEQ Director ,
- John Wagner, WQD Admlmstrator
Carl Anderson, SHWD . -~ " "
Lily Barkau, SHWD e
Peter Michael, Esq., AG’s Ofﬁce Sl
-+ - Mike Barrash, Esq., AG’s Office . S
e Melvin Wilkenfeld, Frontler/Cheyenne Tty e LR St st S
" David Danford, Frontier/Cheyenne =
Joseph Guida, Esq., Guida, Slavich and Flores
Kyle Ballard, Esq., Guida, Slavich and Flores
Mark Ruppert, Esq:, Holland & Hart
. Steve Burkett; EPA/Region 8
Nancy Morlock, EPA/Region 8
Tom Aalto, EPA/Region §
Brenda Morris, Esq., EPA/Region 8
Alvin Wiederspahn, Esq., Arp & Hammond
Elizabeth Temkin, Esq., Temkin Wielga Hardt & Loncennecker




Boundary Control System (BCS) Construction and Impl-ementation

Schedule

1. Pre-construction Activities.

Submit a technically adequate and thoroughly detailed BCS (physical barrier
wall, hydraulic control system, performance monitoring system)
Pre-Construction Work Plan to WDEQ not later than October 16, 2008,
addressing, at a minimum, the following components: -

Geophysical survey.

- Underground utilitiee locate and survey.

Geotechnical investigation.
Slurry mix design evaluation.

Atist of all necessary permlts and authorizations for construction.

. 2. Submlt BCS draft Engineering Evaluation and DeSIgn Report including Plans and
Specifications (EEDR) to WDEQ not later than January 30, 2009 The EEDR-
must include, at a mlnlmum the followmg components

* _Summary of eXIs’ung condmons

'Fmdlngs of the BCS Additional Investlgatlon and Pre- Constructlon
Investigation activities.

BCS design and construction, including, at a minimum, descriptions
of site preparation, the work platform, trench excavation, french -
slurry, contaminatéd soil management, soil-bentonite backfill,
physical barrier wall design and construction, hydraulic control

~ system design and construction, performance monitoring system

design and-construction, and construction guality control.
Status of any necessary permits and authorizations.

Conceptual Performance Monitoring and Evaluation Plan including,
at a minimum, hydraulic control, groundwater protection, system
effectiveness and performance, and system malntenanoe

Implementation schedule.

Attachment to September 26, 2008 WDEQ letter to Frontier Refining Page 1



3. Submit Boundary Control System (BCS) Final Engmeerlng Evaluation and
Design Report with Plans and Specifications to WDEQ incorporating, at a
minimum, all components listed for the draft EEDR and any additional .
components identified by WDEQ review of the draft EEDR not later than April 8,
2009.

4. lnitia‘ce BCS Construction Contractor mobilization and site preparation work in
time to begin actual BCS construction on schedule identified in item 5 below.

5. Begin actual BCS construction work not later than June 1, 2009.

6. Complete BCS construction work not later than October 26, 2009. BCS
construction work completion must mclude at a minimum, all of the following
components: :

= Physical Barrier Wall construction complete.
*  Site re-grading work complete.

= Groundwater monitoring well system mstalia’clon complete and
operational.

m Recqvery well installation complete and operational.

= Pump Back system installation complste and operaﬁonal

7. Submit BCS Operation.and Maintenance Manual and Performance Monjtoring . . ... ...

Program to WDEQ: not later than April 26, 2010. .

Attachment to September 26, 2008 WDERQ letter to Frontier Refining . Page?2






FRONTIER REFINING INC.
a Subsidiary of Frontier Refining & Marketing Inc.

P.0. BOX 1588

CHEYENNE, WYOMING 82003-1588
(307) 834-3651

FAX (Main Office) (307) 771-8794
FAX [Purchasing) (307} 771-8795

Sent By E-mail and U.S. Mail
October 3, 2008

Mr. LeRoy C. Feusner, P.E., BCEE

Administrator, Solid and Hazardous Waste Division
Wyoming Department of Environmental Qualxty
Herschler Bundlng, 4-W

122 West 25™ Street

Cheyenne, WY 82002

Re: - Frontier Refining Inc.
Response to WDEQ'’s September 26, 2008 letter and Invocation of Dispute
Resolution Under Section XVI of the AOC

Dear Mr. Feusher:

Frontier Refining Inc. (Frontier) has received your September 26, 2008 letter containing

a revised schedule for construction of the barrier wall for purposes of boundary control .
“under the AOC. Frontier and its consultants have reviewed the proposed schedule and -

do not believe the dates are technically or practlcally achievable. For example,

" Frontier's prior schedule (submitted to DEQ ori May 30, :2008) allotted approximately:

thirteen months for preconstruction work. Your September 26 letter only provides elght
months for this work. '

_Frontier would like to meet with DEQ to discuss scheduling issues regarding the barrier
wall, as well as issues concerning the nature of the project in light of Frontier’s recent:
purchase of the 133 acre property south of the refinery. Frontier is hopeful thata
mutually-agreeable resolution of these issues can be reached in'such a meeting, but, in
order to protect its rlghts under the AOC, Frontier hereby objects, pursuant to the dispute
resolution provisions in Section VX! of the AOC, to the barrier wall construction schedule
in your September 26 letter.

Please contact me at your earliest convenience to discuss a date that Frontier and DEQ
representatives can meet-and discuss these issues.

Sv\\w\cirely,

y@@fmjui) /\,/c\ N FLCL
David J. Danfofd.,

Environmental Manager

DEQ REPLY
EXHIBIT C
NN HNRK_RRNA



cc:

Carl Anderson, WDEQ

Lily Barkau, WDEQ (2 Copies)

Mike Barrash, AG's Office

Kyle Ballard, Guida, Slavich & Flores
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Dave Freudenthal, Governor

Department of Environmental Quality

To protect, conserve and enhance the quality of Wyommg s
environment for the benefit of current and future generations.

Jokin Corra, Director

Y

QOctober 21, 2008

Mr. David Danford, P.E.

Environmental Manager Certified Mail# 7008 0150 0001 1173 7036
Frontier Refining Inc. Return Receipt Requested
P.O.Box 1588

Cheyenne, Wyoming 82003-1588

RE: Boundary Control System Schedule Dispute Resolution Meeting — October 17, 20Q§.
Dear Mr. Danford: ' :

On October 17, 2008 LeRoy F eusner, Lxly Barkau and Carl Anderson £ the Wyommg

respond to your October 3, 2008, D1spute Reso]utlon requ

Consent (AOC) regarding: the barrier wall / boundary conﬁroi éyéteox (BCS) sohedule set forth in
WDEQ’s September 26, 2008, decision letter.

Durmg the October 17 meetmg, the parties discussed Frontier’s proposed schedule for-

completion of BCS construction and implementation activities by December 29, 2009. WDEQ s

September 26" decision letter requires Frontier to complete BCS construction and
implementation activities by October 26, 2009. The parties discussed the following issues
regarding resolution of the two (2) schedules: 1) the difference in the schedules for completion
of milestone activities, including submittal of draft and final engineer design reports and BCS
completion/” rmplementatlon 2) what pre-construction activities have been completed, and what
efforts Frontier made during the 4 months from May 30 to October 3,2008to acoomphsh other
pre-construction work for which either access to Old Horge Pasture (OHP) land was provided or:
was not needed; 3) Frontier’s ability to move forward concurrently on miore than one pre-
construction activity, rather.than working on only one at a time, in order to make up some of the.
time lost during those 4 months and to expedite the BCS project that has already missed the
stipulated completion deadline; and 4) Frontier’s assertion that ‘contractor demobilization? in its

schedule is equivalent to WDEQ’s BCS completnon activities (#6 in WDEQ’s Scptember 26"
BCS Construction and Implemmtatxon Schedule).

No xesolutxon was reached on the above issues, but Frontier agreed to review and adjust
its proposed schedule based on the meeting discussion, The parties agreed to meetagain on
October 27, 2008 at 9am to discuss Frontier’s revised proposed schedule. Frontier.can make the;
October 27“ meeting more productive by providing WDEQ with Frontier’s revised proposed
schedule along with any written discussion points by noon on Friday, October 24, 2008, for

review before the meeting. Frontier should include its proposed interim deadlines for mllestones
needed to complete the BCS on schedule.

DEQ REPLY
EXHIBIT D

Herschier Building « 122 West 25th Street + Cheyenne, WY 82002 « http://deq.state.wy.us

ADMIN/OUTREACH ABANDONED MINES AIR QUALITY  INDUSTRIAL SITING LAND QUALITY  SOLID & HAZ. WASTE WATER QUALITY

(307) 777-7937
FAX 777-3610

(307) 777-6145 (307) 777-7391 (307) 777-7369 (307) 777-7756 (307) 777-7752 (307) 777-7781
FAX 777-6462 FAX 777-5616 FAX 777-5973 FAX 777-5864 FAX 777-5973 FAX 777-5973




Mr. David Danford
~QOctober 21, 2008
Page 2

Pursuant to the Dispute Resolution provision in the AOC, following the October 27"
meeting, WDEQ will inform Frontier in writing whether or not WDEQ agrees with Frontier’s
posmon on the rcvnscd BCS schedule We look forward to movmg beyond thls dxspute and

Admmistrafor
~ Solid and Hazardous Waste Division

Ce:  Lily Barkau (DEQ)

Mike Barrash (AG’s office)
Tom Aalto (EPA Region 8)
Gerald Faude! (Frontier)
Scott Dentoti (Frontier)

+ Joseph Guida (Frontier Counsel)-
Kyle Ballard (]:«rontxer Couirisel)

CAlex Davxson (Frontler Counsel)v
File ’
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FRONTIER REFINING INC.
a Subsidiary of Frontier Refining & Marketing Inc.

P.0. BOX 1588
CHEYENNE, WYOMING 82003-1588
© (307)634-3551

FAX (Main Office) {307) 771-8794
FAX {Purchasing) (307} 771-8795

October 24, 2008

Mr. LeRoy C. Feusner, P.E., BCEE
Administrator, Solid and Hazardous Waste Division
Wyoming Department of Environmental Quality
Herschler Buﬂdmg, 4-W
122 West 25" Street

- Cheyenne, WY 82002

Re:  Frontier Refining Inc.
Revised Boundary Control System Construction Schedule

Dear Mr. Feusner:

Frontier Refining inc. (Frontier) has received your October 21, 2008 letter .containing a
summary of our meetmg on October 17" and’ requesting a revrsed schedule of barrier wall
interim deadlines for review. Frontier and its consultants have reviewed the proposed
schedule, reassessed each step, and. made reasonable adjustments The table below lists
the Implementation. Schedule from the agency. 's letter dated September 26, 2008, and
Frontier's updated schedule. -The revisions brmg the two schedules much closer together.

~ Tasks from May 2008 Pre-Construction Activities Wo_rk Plan ___WDEQ . Frontier

Submit Revised Work Plan for Pre-Construction Activities for the _
Barrier Wall. 10/16/08 10/23/08
Prepare summary report based on direct push investigation _
(Draft Design Report and Plans and Specifications) 1/30/09 2/18/09
Prepare Final Plans and Specifications. ‘ 4/8/09 4/27/09 |
Prepare Final Design Report ‘ 4/8/09 4/27/09
before June  5/18/09-
Contractor Mobilization 1, 2009 6/6/09
Begin Construction 6/1/09 6/8/09
Complete Construction » 10/26/09. 10/30/08

Submit O&M Manual and Performance Monitoring Program 4/26/10 4/26/10

DEQ REPLY
EXHIBIT E
DOC #08-3804



Although Frontier believes that, based on current information, the above schedule is

aggressive yet achievable, it could be impacted by unforeseen events or information
discovered in the field.

Frontier looks forward to discussing these revisions with the agency at our meeting on
October 27, 2008.

Sin \erely,

David J. Danff P E.
Environmental Manager

cc: Carl Anderson, WDEQ
Lily Barkau, WDEQ
Mike Barrash, AG's Office
Kyle Ballard, Guida, Slavich & Flores
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SOL‘E} AND HAZAR
aD0OU
WASTE Dmg@m/nf% REFINING INC.

a SubSIdrary of Front/er Refining & Marketing-inc.

CHEYENNE, WYOMING 82003-1688
{807}-684:3581

FAX (Main Office) (307)771-8784
EAX tPurchosing) (307) 77140785

March 26, 2008

. LeRoy C. Feusner P.E.,BCEE
Administrator, Solid and Hazardous Waste Division
Wyorning WDEQ
Herschiler Building
122 West 25" S,
‘Cheyenne, WY 82002

‘RE:  Frontier Refining Jnc:
Response io February 19, 2008 WDEQ Letier On. Boundary Control Design
Report & implementation
Notice of Force Majeure Claim Utider Secticm XVii-of the Admiriistrative:Order
On Cansent

‘Dear Mr. Feusner-‘

- ‘Fronfier Refining Inc. has received your jefter deted February 19,2008 -congeriing

- .boundary.control at the reﬁnery Although yaur- {etter and WDEQ's: final-decision on the
boundary wall.came as a:surprise to Fronitier, Frontier is mobilizing to comply with.the: .

- tequirements.set forth:in the letterand offers the: following response; Also, a detailed
response to-each of the-eleven requirements outlined in your correspondence s . .

included.as Aftachment A fo-this letter S

Frontier agrees to install abarfier-wall .around the refinery and meet the submrttal
deadlines for: {i): construction and plans forithe barrier wall and monitoring system by
-April 1, 2008; and (ii) a Soils'Management Plan-by-May 1,.2008. Although your letter
states that the.Joint: Stipulation requires boundary control for “the entire boundary” by
October 15,2008, 1 note-that the Joint Stipulation only.requires. boundary controlfor the
east, south.and west: porfions of the refinery. |do not believe this will be an issue since
Frontier agrees, in principie, to the boundary requirements :set forth in requirement #4..of
your:letter, However, some issues remain as 1o the exact.path of the barrier-wall, which
are discussed.in-more detail in the attachment to this letter,

Construction activities .can begin.by June 1, 2008 but:will tikely be fimited 1o installation
of hydraulic control wells on the refinery side of a portion of the barrier wall.
Construction of the barrier wall has several complicating issues, including -access to the
Lummis family praperty to the sast and sauth, construction interferences with city
sanitary and storm sewer lines, several underground pipeline crossings, -and overhead
power fines.  Construction is further complicaied by the pond reconstruction project
which is required by the January 2007 Consent Decree with WDEQ.

PO, BOX 1588 |

DEQ REPLY
EXHIBIT F
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In order to construct the barrier-wall, Frontier must obtain an access agreement.and a
permanent easement from the Lummis family for the-areas of the Lummis property on
which the barrier wall will be located. Frontier previously attempted 1o purchase this
property-and the property around Porter Draw from:the Lummis family for a total of $7.5
million in May 2007. However, when the Lumrmis family refused to sell Frontier a portion
of its land and insisted that Frontier purchase all of its land at a total of $30,207,500, no
deal was reached. (Correspondence between Frontier and the Lummis famity
conceming the proposed property purchase is included as. Attachment B. Because the
proposed purchase related to the Porter Draw property, as well as property -adjacent to
the refinery, Frontier requests:that this attached information also be included as part of
Frontier's force majeure.claim that was submttted for Parter Draw Work Ptan activities-on
‘March.20, 2008.)

- Following receipt of your February 19, 2008 letter, Frontier submitted an access
agreement for the barrier wall to counsel for the Lummis family, Alvin Wiederspahn, an
March 19; 2008. Frontier-has not received.a response from Nr. Wiederspahn to
Frontier's request for access, but Frontier was.contacted.last week by Elizabeth Temkin,
an attorney in Denvet, Colorade, who stated that shewill be lead counselfor the Lummis
family for all outstanding access issues. ‘Frontier's counsal has sines had. prehmmary '
discussions with Ms. Temkin concerring access issues, bt no‘access agreeiment or
sasement for the barrier-wall’has been finalized. Frontier has requested that Ms.

“Temkin provide documentation from the Lummis famtiy indicating the: scope -of her
authontv in deatma with: Frontier.

-Aifhaugh Frontier is ccantmumg 4o work diligently fo resolve the construction interference:
issues noted:above and toobtain accéss tothe Lumrmis family property for areas: Where
the barrier wall will be located, Frontier'will:not be-able to meet the- deadlines.in your
February 19 letter if-access is not fimely: provided.. Consequently, Frontier is hereby
‘providing noticethat, under Section XV, Paragraph 4 gf the Final Admtnlstrahve Ordsr

on Consent, Frontier's.fack of access is:a force majeure event. Frontier cannot estimate -~ = =~ =

“thie length of delay caused by the landowner’s fajlure to:provide access. Frontier
remains hopeful that access can be.obtained :and the deadlines iniyourFebruary 18
letter met, but the force majeure event will.continue until the Lummis family grants
access. In:the meantime, Frontier will proceed with all activities that do not require
access.and will be prepared o commerce all aclivities. that do require access as quiickly
as possible upon its receipt.

Frontier proposes a "meeﬁng.during the week:of March 31 to discuss the issugs in your-
letter and Frontier's response. -Also, since your letter states that it is a “final decision” of
WDEQ, Frontier requests that the decision be submitted for public comment pursuant to
Section IX of the Administrative Order on.Consent.

Finally, with the installation of a barrier wall, which provides .an impermeable boundary
for groundwater migration from the refinery, Frontier believes therg is no longer a need
for synthetic liners in surface impoundments 1, 3, 4, and 5. This condition was included
under the January 2007 Consent Decree on Water and Waste Frontierwould like to
discuss this issue with the agency further.,




Please feel free-to-contact me at 771-8819 50 we- may arrange a date-and time for a
meeting. v nel

David J.
Environmental Manager

e Noie ;
' Lily Barkat [Two Gopies by Hand :Delivery)
Mike Barrash : : .
Tom Alto
Scott Denton

Alvin Wiederspahn®
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property, Prontier shall reserve the right to perform the oblia'ltions of this .Order

3. . Within seven ) calendar days of the effective date of this Consent Order or date
retention,.Frontier shall provide-a copy of this Consent Order to all primary contractors retamed to’
- conduct or monitor any porfion of the work performed pursuant to this Conserit Order.
Addltlonally, Froutier shall inform all sibcontractors, laboratories, and consultants utilized by -
Fronter's pnmary contractors. about the name of the waste involved in the work bemc performed

4, Frontier shall give notice of this Order to any SUCCessor in mterest prior to transfer
of ownership or, operation of the Facility and shall notify the Department within thirty (30) calendar
days prior to such transfer, "Tn its. dlscretlon, the Department may shorten the advance notlﬁcatlon
period provided herem o .

1L, STATEMBNT OF PURPOSE

: Inentering into ttns Consent® '..rde e mutual obJectwes of the Department and Frontier
gre,.;’_);(.l) complete.a, RCRA'Facmty Invesuvatlon (RFI) to determine fully the ndture
B ' ra

N asure@tudy (CMS) to
or* miugafe

i 2 ¢otpordtion organived under the’ [ ‘
authonzed to dobusiness in the State of Wyornmg, and isa person as deﬁned:m‘sectton 1004(15)
' ofRCRA 42 U.S:.C §6903(15) - L

: 'w.a.,te and an owner and operator ofa
‘ Spec 1f‘1ca1[y-the Frotitier

bountaries aré a5 jdentified inits RC BTt A Permit Applicatic /
Facility"). Frontier and its predecessors.in.ownership'engaged i genera’non, treatment storage,
and-disposal of hazardous waste-at.the Facility.subject, to interim status requirements under 40
C.E.R. Part 265. Frontier is engaged-in‘téfinery operations at the Facility including processing
propane, gasoline and; diesel fuels, heatmg oil, asphalt remdual 011 petroleum coke and sulfur.

Zb " The Facility began 0perat10ns in 1937 There ‘fias been 4 setie& of owners and .
0perators of the Facility as simmarized, below

(’ap1tol Oil and Rcﬂmng Company, . 1934
" Bay’ Petroleum Refinery (SW portion) 7 1937-1942
" (name’ chanved to Frontler Refining -

Company 1n 1940 which is unrelated

DEQ REPLY
EXHIBIT G
O HNQ 2004
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From: Mike Barrash

To Ballard, Kyle; Guida, Joseph

cc: Anderson, Carl; Barka, Llly; LFEUSN@wyo.gov; Michael, Peter
Date: 6/13/2008 11:56 AM ‘ ]
Subject: Re: Frontler Refining

v

Kyle- During our telephone conversation on Wednesday afternoon (6/11/08), Pete Michae| and | told Joe and
you that while we Understood DEQ's position to be that the potential property transfer referenced in your email .
below would not affect the February 19, 2008 final decision that boundary control for the actual refinery requires
a barrier wall along the approved allgnment supplemented by hydraulic control, we would ask the DEQ if it
would be productive for Frontier to submit a proposal for withdrawal of the February 19, 2008 final decisjon and
substitution of an expanded hydraulic control system for the approved barrier wall supplemented by hydraulic
control. We have done that, and the DEQ does not see the potential property transfer affecting the February
19, 2008 final decision regarding refinery boundary control requirements. ' '

>>> "Kyle Ballard" <Ballard@guidaslavichfiores.com> 06/06/08 4:34 PM >>>
Mike--Pursuant to the discussion Joe Guida and | had with you earfier

this afiernoon, | have attached-a copy of Al Wiederspahn's letter

responding to Frontier's offer to purchase property south of the

- . refinery where the barrler wall is'to be located, As you can seg, the

Lummis' are proposing that Frontier purchase 133 acres of property to
the south and east of the refinery, which would include all areas of
known contamination on the Lummis property.

If Frontier were to purchase the Lummis family property identified in Al
Wiederpahn's aftached letter, "boundary control" required by the Joint
Stipulation would appear to be achieved because the extent of -
contamination would then be contained on Frontier property (i.e., ‘
onsite), Would DEQ therefore withdraw Its February 19, 2008 decision -
requiring installation of a barrier wall for boundary control, since

there would be no practical or tegal reason for a barrier wall running
down the middle of Frontier's property? Frontier acknowledges the need
to protect Crow Creek from potential future migration of contaminants -
.and would, in place of a barrier wall, Install a system of groundwater
recovery wells to achieve hydraulic control upgradient of Crow Creek.

Please lat me know DEQ's position on this issue as'soon as possible so
that Frontier may evaluate the feasibility of the proposed land '
purchase, Thank you. .

Kyle Ballard.
Guida, Slavich & Flores, P.C. A
750 N. St, Paul Street, Suite 200

" Dallas, Texas 75201-
214.692-0012
214 892-6610 fax

ballard@gsfpc.com '

THIS COMMUNICATION AND ANY ATTACHMENTS ARE PRIVILEGED AND
CONFIDENTIAL. ANY-UNAUTHORIZED RECEIPT, USE, OR DISSEMINATION IS
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY THE SENDER IMMEDIATELY BY RETURN E-MAIL, AND DELETE THIS
COMMUNICATION FROM ALL AFFECTED DATABASES. THANK YOU FOR YOUR
COOPERATION, :

DEQ REPLY
EXHIBIT H
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ALVIN WIEDERSPAHN J.D., P.C.

A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELORS AT LAW

FIRST NATIONAL BANK BUILDING
2015 CENTRAL AVENUE, SUITE 200

CHEYENNE, WYOMING 82001
TELEPHONE (307) 638-6417
FACSIMILE (307) 638-1975

July 31, 2008

LeRoy C. Feusner, Administrator
Department of Environmental Quality
Solid & Hazardous Waste Division
Herschler Buﬂdlng, 4" Floor West
122 West 25™ Street

Cheyenne, Wyoming 82002

Gerald B. Faudel, Vice President

Government Relations and Env1ronmen‘cal Affairs
Frontier Oil Corporation

4610 South Ulster Steeet, Suite 200

Denver, Colorado 80237

»Rc: Administrative Order Docket 4316-08
" Géntielﬁeri:

01d Horse Pasture, Inc ‘isAf‘illing an appeal today of the Wydming DEQ’S Administrative
Order (the “Order”) dated July 21, 2008. However, we are simultaneously making the following
proposal to Frontier to resolve the issues and facilitate the timely construction of the barrier wall.

. We understand the importance of Frontier's moving expeditiously to- construct this
barrier wall. The problem is that the barrier wall, as currently conceived and identified in the
Order, is proposed to be largely built on Old Horse Pasture, Inc. property. The Order, which we
otherwise view as a positive step toward resolving the subswrface environmental impacts
migrating offsite from the Frontier Refinery, effectively is allowing Frontier t6 build the barrier
wall on property it does not own. Stated otherwise, it can be read as a “taking” of Old Horse
Pasture, Inc. property without just compensation. The legal issues are explained in the appeal

- Old Horse Pastu_‘re, Ine. offers two altematives to resolve this m'atter, as follows:

Alternative 1, Old Horse Pasture, Inc. offers to sell to Frontier 1) that portion of its
property needed to accommodate the barrier wall alignment contemplated by the Final Decision
dated February 19, 2008 (the “offsite alignment”) inclusive of a 100-foot wide parcel south of
the alignment to accommodate construction access activities; and, if Frontier wishes, 2) an
additional 100-foot parcel as buffer between the barrier wall construction and Old Horse Pasture,

DEQ REPLY
EXHIBIT I
NOC #0R_2204



rty. Old Horse Pasture, Inc. offers to sell these parcels at the same price per acre of
. which Frontier earlier offered to purchase a larger portion of the property by letter
dated May 22, 2008. All water rights and irrigation systems will need to be accommodated at
Frontier's expense, The areas offered for sale are illustrated on the map attached hereto
identified as Exhibit A and include approximately twelve (12) acres for Option 1 and an
additional six and one-half (6.5) acres for Option 2. Please note that the land areas depicted on
the map attached hereto are approximate and that a professional survey would need to be
completed to determine the actual acreage and configuration.

Alternative 2. Frontler may construct the barrier wall entirely on its property as set forth
and proposed by Frontier in its Conceptual Design Report Groundwater Barrier Wall for the
Upper Ogallala Aquifer, Frontier Refinery, Cheyenne, Wyoming, dated January 3, 2006 (the
“onsite alignment”), and Old Horse Pasture, Inc. will provide access along a parcel
approximately 100 feet wide adjacent- to the alignment for construction activities. The
approximate access area’is attached hereto and identifiéd as Exhibit B. In the case of either
Option 1 or Option 2, Frontier would be required at its expense to ensure that associated water
rights and water conveyance systems are maintained and 1rr1gat10n needs and delivery are not
interrupted.

In the event that Frontier chooses to construct the barrier wall in conformance with the
ousite alignment (Alternative 2), I have attached an Access Agreement to afford Frontier the.
access needed to build the barrier wall boundary system on its own property. This Access
Agreement is substannally the same as the Porter Draw Access.Agreement to' which both parties
have previously signed. '

We are availablé ,to‘ accommodate whichever alternative is -agreeable to Frontier and
DEQ. ' ‘ : Co '

With best fegards:; Tam

Very truly yours,

Nisoul

_ Alvin Wiederspahn
ALW/aem

Enclosures

- ee John Corra

Lily Barkau
Michael Barrash
Peter Michael
Brenda Morris
Tom Aalto

Kyle Ballard
Betsy Temkin






