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STATE OF WYOMING
IN RE: THE FINAL DETERMINATION ) |
OF REIMBURSEMENT OF FUNDS TO ) Docket No. 07-3216

LINCOLN COUNTY LANDFILLS | )

WYOMING DEPARTMENT OF ENVIRONMENTAL QUALITY’S
RESPONSE TO LINCOLN COUNTY'’S MOTION FOR SUMMARY JUDGMENT

Respondent Wyoming Department of Environmental Quality (DEQ), pursuant to the

Wyoming Envuonmental Quahty Councﬂ’s (EQC) January 24, 2008 Status Conference Order,
hereby responds to Lincoln County’s motion and memorandum for summary judgment in the
above-captloned matter. |
Grounds for Lincolrn County’s Motion for Summary Judgment
Petitiéner’ Lincoln County’s motion asks for summary judgment directing the DEQ to

“compensate the Lincoln County Landﬁll for the Kemmerer and Cokeville well projects in the
sum of $1,053.90,” because WYO. STAT. ANN. § 35-11-522 “require[s]” the ﬁirect_or of the
DEQ “to approve the grant to Lincoln County once the [Advisory] Board had approved it.”
Pet'r's Mot. at 3. Lincoln County identifies the grounds for its motion to be that theAstat'utory
language in WYO. STAT. ANN. § 35-11-522 which “mandate(s]” the DEQ Director to make
grants “in consideration of the recommendations proyided by the water and waste advisoi'y board

.. appears to make the grant decision non-discretionary for the director and the Department.”

Pet'r’'s Mot. at 2.
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Where there are no genuine issues of material fact, summary judgment concerns strictly
application of the law. Bbard of County Comm'rs of County of La?amz'e v. City of Cheyenne,
2004 WY 16, T8; 85 P.3d 999, 1002 (Wyo. 2004). Respondent DEQ does not dispute that as a
matter of law WYO. STAT. ANN. § 35-11-522(c) authorizes the Water and Waste Advisory
Board (Advisory Board) to “provide recommendationsifor grant awards to the director” of the
DEQ, or the facts that: |

s | the Advisory Board prqvidéd a recommgndafiqg;t?ﬁt LlIlCOll‘l County b¢ awarded

- grants for “the Kemmerer and Cokeville well proj ecté in thé sum of $1,053.90;” and

. the DEQ Direétor made 2 final decision ;that the referenced proj eéts were not

eligible for such grants.

Respondent DEQ disputes Lin_colh County’s contention of law that statutory language in
WYO. STAT: ANN. § 35-11-522 “require[s]” the DEQ Director “to approve the grant to Lincoln '
County once the [Advisory] Board had approved it.” Pet'r's Mot. at 3. DEQ’s Response
ihc?orporaites the discussion regarding statutory construction in the Memorandum in Support of
DEQ's Motion for Summary Judgmént_ (pp.5-6, 8-9).

Statutory Role of the Water and Wasie Advisory Board

Whereas the EQC was created as an independ_eﬁt, “separate operating agency of state
government” (WYO. STAT. ANN. § 35-1 i-l 11(a)), the Adviéory. Boafd was created “within the
[DEQ];” WYo. STAT ANN. § 35-11-113(a). The general powers and duﬁes of thé Advisory
Board are all recommendatory and advisory. WYO. STAT. ANN. § 35-11-114. With respect to
the mﬁnicifal landfill monitoring grant program at issue here, the role of the Advisory Board is

also recommendatory. WYO. STAT. ANN. § 35-11-522(c).
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The Legislature describes the respective roles of fhe DEQ, the Advisory Board, and the
DEQ Director in the “thrée-step process” (Pet'r's Mem. at 2) for awarding grant funding. The
DEQ shall “provide recommendations for grant funding to the [Advisory Board].” WYO. STAT.
ANN. § 35-1 1-522(b) (emphasis added). fhe Advisory Board shall “provide recommendations
for grant awards to-the director” Qf DEQ. WYO. STAT. ANN. § 35-11-522(c) (emphasis added).
The Director shall “award grants in consideration of recommendations provided by the
" [Advisory Board]. WYO. STAT. ANN. § 35-11-522(d).

Although the statute describes the nature of both the DEQ’s role and the Advisory
Board’s role as being to “provide recommendations,” Lincoln County argues that “the
[Advisory] Board is not bound by the récoiﬁmendationé of the Department,” and that the
recommendations» of the Advisory Board are “mandate[s]” to the Diréctor. Pé 'r's Mot. at 2.
Liﬁ;:olh County bonStfues these statutory terms to mean fhat “[a]s a matter of law,'if the
[Advisory] Board recommends the grént, the Departmenf,was required to award it.””! Pet'r’s
Mem. at 1-2, 9. l o

Lincoln County’s interpretation of WYo. STAT. ANN . 8§ 35;1 1-522(c) aﬁd (d) is not
consistent with the plain language in the statutes. As uséd in the context of WYO. STAT. ANN. §
35-11-522(c), the term “reéqmmendation” means “an action which is advisofy in nature rather
than one having any binding _effeét.” Black’s Law Dictionary 1143-1144 (5th Ed. 19-79.). The
unambiguous language in WYO. ‘STAT. ANN. § 35-11-522(c) thus limits the Advisorvaoard’s

role to making non-binding recommendations for grant awards to the DEQ Director. Ifthe

1 Lincoln County refers alternately to the “Department” and the Director in discussing WyO.
STAT. ANN. § 35-11-522(d) (Pet’r’s Mem. at 2), but that subsection specifically refers only to the
DEQ Director.
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Legislature had intended for the Advisory Board to “mandate” or make decisions on, rather than
“provide recommendations for,” grant awards, then WYO. STAT. ANN. § 522(c) would say so. -
As used in the context of WYO. STAT. ANN. § 35-11-522(d), the term “consideration”
méans “taking into‘account.” Webster’s Third New International Dictionary 484 (1986). The
plain language in WYO. STAT. ANN. § 35 -1 1-522(d) merely requires the DEQ Director to take
the Advisory Board’s recommendétion into account when a§varding a grant, but does not require

the DEQ Director to award a grant solely because the Advisory Board has recommended that he

do so.

| Viewed together, Wyo. STAT. ANN. §§ 35-11-522(c) and (d) cleérly define the roles of
. the Advisory Board and the DEQ Director in the grant awérd process. Nothing in the language
of either subsection requires the DEQ Director to automatically approve the Advisory Board’s
grant reComniendatiQns. Acéordingly, Lincoln County’s arguinent on this issue is not
sustainable as a matter of law.

~ Lincoln AC.ounty further argués that the phfaée “in consideration of” is an idiom meaning
“in view of, on account of” or “in return for,” but because there is no exchange between the DEQ
Director and the Advisory Board, “the second meaning is obviéusly incorrect.” Pet'r’s Mem. at 4.
Lincoln County relies on four cases for that conclusion. Id. at 4-6.

The first case Lincoln County cites (/d. at 4-5) involves the State of Wyoming’s issuance
ofa patent conveying property to another party “in consideration of full payment,” which in that
context means “in return for” (the “obviously incorrect” second meaning). Bentley v. Director of
Office State Lands and Investments, 2007 WY 94, § 10, 160 P.3d 1109, 1113 (Wyo. 2007). The

second case cited (Pet’r’s Mem. at 5) involves the grant of an open space easement “in exchange
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for” specified “consideration,” in which context “in consideration of” again means “in return for.”

Wilson v. Board of County Comm rs of Teton Co.unty,‘2007 WY 42, 1Y 20-21, 153 P.3d 917,
923 (Wyo. 2007). In the third case (Pet'r's Mem. at 5), the court used the phrase “in
consideration of” in explaining why certain circumstances in addition to Amoco’s failure to
_present cogent argument or cite pertinent authority were factors in the court’s decision on a
particular issue. BP America Production Co. v. Dep 't of Revenue, 2006 WY 27, 424,130 P.3d
43 8, 466 (Wyo. 2006). In the fourth éase (Pet'r’s Mem. at 5), the court quotes a letter from the.
Wyoming Public Service Commission (Commission) to Basin Electric Power Cooperative
(Basiri)', in which the Commission uses the phrase “in consideration of” to paraphrase the
qﬁeStion oh which Basin was seeking the Commission; s opinion. Bridle Bit Ranch Co. v..Basin

| Elec. Power Co-op., 2005 WY 108, 9 10, 118 P.3d 996, 1 OOlv(Wyo. 2005). The 4 cases Lincoln
: Couixty cites (Pet’r’.s Mem. at 4-6) do not compel construing the words “in consideration of”’ .in
Wyo. STAT. ANN. § 35-11-522(d) té mean the Advisory Board's “recommendation” is a
mandatory d1rect1ve that is binding on the Directof.

Advisory Board Hearing Not a Contested Case
Lincoln County claims that the “public hearing” befére thé, Advisory Board referred toin

WYO. STAT. ANN .§35-1 1-522(0) is an evidentiary hearing subject to the contested case rules
under WYO. STAT. ANN. § 16-3-107 of the Wyofning Administfative Procedure Act (WAPA),
ﬁom which the DEQ “can appeal [under] WS 16-3-114.” Pet'r's Mem. at 6-7. That claim is .not
accurate. A “hearing” is a contested case under the WAPA only “if a frial type hearing is
‘required by law.” (Emphasis added.) In re Board of County Comm rs, Sublette County v. State

Board of Equalization, 2001 WY 91, 113, 33 P.3d 107, 112 (Wyo. 2001).
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Where the statute expressly provides that the contested cése procedures of the WAPA are
required for proceedings under one section, but ﬁakes no such reference in another section, the
requirement for a contested case hearing cannot be read into the latter. Sublette County, 2001 |
WY 91 at 115, 33 P.3d at 113. The Wyoming Environmental Quélity Act (WEQA) expressly
requires a contested case hearing “cénduc’téd in accordance with the Wyoming Administrative
Procedure Act” for certain matters before the EQC. WYO. STAT. ANN. § 35-11-
112(a)(iii),(iv),(vi) and (f). The WEQA contains no requiremen’ts for WAPA contested case
i)rocedures in a “public hearing” p.re‘ceding grant award recommendations by the Advisory Board
under WYO. STAT. ANN. § 35-1 1-522(c).

| Unlike the legislation‘ that created the EQC, there is nothing in the legislation that created
the Advisdry Bbafds which indicates a role for them as the_ﬁeaﬁng body in contested cases or
expressly references the WAPA. WYO. STAT. ANN. §§ 35-11-1 12(a),(f), 35-11-114. The |
DEQ, which as an “agency” is not a “person” as defined in WYO; S.TAT. ANN. § 16-3-101(b)(i)
~and (vii), is nét a “person” entitled to judicial review under WYO. STAT. ANN . §16-3-114(a).

, Syblette Counly, 2001 WY 91 at 99, FN4, 33 P.3d at 111 FN4; Brandt v. T' Cf Cablevision of
Wyo'm‘ing, 873 P.2d 595, 597 (Wyo. »1994). If, as Lincoln Couhty claims, the Advisory Board
condﬁcts a contested case hebaring.on a DEQ granf recommendation, Which is then subject to
“appea ’ (jitdicial review) under WYO. STAT. ANN. § 16-3-114 (Pet’r’s Mem. at 7), there would

be ﬁo place in the process for review by the EQC. |

| Grant Eligibility Under WY0. STAT. ANN. §35-11-521(b)(iii)
Lincoin County’s conténtion (Pet'r’s Meni. at 8-9) that adding wells to upgrade exiéting

monitor systems which already meet standards established by the DEQ are eligible for grant

03.14B.08 DEQ's Response to Lincoln County's Motion for Summary Judgment, Page 64



funding under Wyo. Stat. Ann. § 35-1-1-521(b)(iii) is wrong as a matter of law. Lincoln County
does not dispute that, as acknowledged in WYO. STAT. ANN. § 35-11-521(b)(iii), the DEQ is
authorized to establish sach standards, but argues that because the statute says “to meet
standards,” not minimum standards, landﬁiis are eligible for grants “to meet more than the
'Department’s mlmmum standards.” Id. at 8.

Lincohr County objects that the DEQ is reading the word “minimum” into t}re statute. /d.
atb8. As a practical matter, violation of a standard means failure to maet the mim'munr standard
that aﬁplies. Compliance with a standard requires meeting the minimum standard that applres. ,
For .eXampIe, “[tlo ba in compliance with state and federal water-quality laws” réquires
“meef[ing] certain minimum-quality standards.” (Emphdsz’s ad_c_Zed.) Thayer v. City of Rawlins,
594 P.2d 951, 952 (Wyo. 1979). Lincoln County itself is reading the words “more than” into the
statute by arguing that the language in WYO STAT.. ANN. § 35-11-521(b)(iii) .allowé grants to
upgrade existing landfill monitor systems to more than “meet” standards established by DEQ.
Id. at 8. | | | | |

N Adding wells does not constituté “yupgrading e)risting monitor systerns to meet standards,”
if the éxisting monitor systerns aZreadaz meet standards.. (Emphasir added.) The Advisory
Br)ards do have a role in recommending standards under WYO. STAT. ANN. § 35-11-114(b) (Zd.
at 8), but final adoptiorr of such standards is the role of the BQC (WYO. STAT. ANN. §
112(a)(i)&(iij), and determinatiqns about what does or -does not maet those standards aré made

| by the DEQ pursuant to WYO. STAT. ANN. §35-11-501 (b), and hot by the Ad\risory Boards.
This issue is addressed further in Respondent’s Memorandum in Support of DEQ'’s Motion for

Summary Judgment (pp.6-9).
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Conclusion
For the reasons set forth above, although there are no genuine issues of material fact,

Petitioner Lincoln County is not entitled to summary judgment as a matter of law.

Vfop\
Mike Barrash

Sr. Assistant Attorney General
123 Capitol Building

'Cheyenne, Wyoming 82002

(307) 777-6946

DATED this 14th day of March, 2008.
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A true and correct copy of the foregoing WYOMING DEPARTMENT OF
- ENVIRONMENTAL QUALITY’S RESPONSE TO LINCOLN COUNTY’S MOTION FOR
. SUMMARY JUDGMENT was served by United States mail, first class postage prepaid, and by
email or facsimile transmission this 14th day of March, 2008, addressed as follows:

Mr. Eric Phillips

Mr. Joseph Cole

Lincoin County Attorney
421 Jefferson St., Suite 201
Afton, Wyoming 83110
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icole@lcwy.org
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Wyoming Attorney General’s Office
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