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DEPARTMENT OF ENVIRONMENTAL QUALITY'S
MOTION FOR PROTECTIVE ORDER

Respondent, the Departnzent of Environinental Quality (DEQ) by and through its
undersigned counsel and pursuant to WYO.STAT.ANN. 5 16-3-107(g), the Environmental
Quality Council Rules, Chapter 11, Sections 3 and 4, and WYO. R. CIV. P. R~lle26(c),
hereby nzoves for an order linziting the scope of discovery in tlze above captioned matter.
In support of this niotion, Respondent states as follows:
1.

Protestants, Sierra Cl~lb, Powder River Basin Reso~lrce Council and

Wyonzing Outdooi Co~~ncil
("Protestants"), filed a Protest and Petition for Hearing
(Petition) in the above-captioned matter with the EQC on Noven~ber1, 2007.
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2.

On January 3, 2008, Protestants issued their First Set of ljzter~*o,oatories,

Requests for Productiorz of Docunzerzts, arzd Requests for Adr7zissiorzs Served or? tlze DEQ.
Many of Protestants' discovery req~lestsseek inforination related to CO,, methane and
nitrous oxide (wliicli Protestants' have defined as "greenhouse gases" and will hereinafter
be referred to as such) and global warming, specifically Interrogatories Nos. 4 and 5,
Requests for Production of Docunieiits related to Intei-rogatories Nos. 4 and 5, and
Requests for Admissions Nos. 1 through 17. A copy of Protestants' First Set of
[Discoveryl Served on tlze DEQ is attached hereto as Exhibit 1. Respondent DEQ's
deadline for responding, to Protestants' First Set of discovery requests is February 5,
2008.
3.

On January 11, 2008, the EQC issued a Sched~llingConference Order

wliich included a discovery schedule. On Jan~~ary
30,2008, following the Parties' request
to extend the briefing schedule, the EQC amended the Scheduling Order by extending the
deadline for preliniinary. or procedural niotioiis to February 8, 2008.

4.

011

or about February 8, 2008, Respondent DEQ will file a Motion to

Dismiss Count I of tlie Issues Presented for Review ill Protestants' Petition as well as any
otlier clailiis referencing CO, and otlier greenhouses gases and global warniiiig contained
in the Petition pursuant to Rule 12(b)(6) of the Wyoiiiing R~llesof Civil Procedure for
Protestants' failure to state a claim upon wliich relief niay be granted. No discovery is or
will be needed to resolve tlie questions of law presented in Respondent DEQ's Motioii to
Dismiss. The Motion to Dismiss, if granted in whole or in part, will dispose of all or
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some of Protestants' claims referencing CO, and other greenhouse gases and global
warniing.
5.

The Wyonling Administrative Proced~lresAct provides that contested case

discovery is available in accordance with specific provisions of the Wyoming ~ u l e sof
Civil Procedure, including Rule 26. WYO. STAT.ANN. 5 16-3-107(g); see also In re
Corzte~nptOrder Issued Against Andersorz, 765 P2d 933, 935 (Wyo. 1988) (contested case
discovery is governed by the Wyoilling Administrative Procedures Act).
6.

The scope of discovery is limited to matters, not privileged, that are relevant

to the claim or defense of the party seeking discovery. WYO.R. CIV.P. 26(b)(l)(A).
7.

However, the scope of discovery may be further liinited by a protective

order limiting or barring discovery to "protect a party or person from annoyance,
enlbarrassment, oppression, or undue burden or expense." WYO.R. CIV.P. 26(c)(l).
8.

The Wyoming Rules of Civil Procedure further provide that the filing of a

niotion for protective order stays discovery regarding the matters at which the motion is
directed. WYO.R. CIV.P. 26(c)(4).
9.

A protective order would protect Respondent DEQ against needless

expenditure of time, inoney and resources of state personnel, and prevent inefficient use
of state resources on needless discovery that later may become irrelevant especially
where, if Respondent DEQ's Motioii to Dismiss is granted in whole or pai-t, would
dispose of all or some of Protestants CO, and other greenhouse gases and global warming
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claims. This is pal-ticularly true in light of the fact that no discovery is needed to resolve
the questions of law presented in Respondent DEQ's Motion to Dismiss.
10.

Discovery should not be allowed where the issue before the Council is

purely a question of law that is potentially dispositive. See Pei.sorzs v. Runyon, 172 F.3d
879, 1999 WL 104427, *3 (I 0th Cis. 1999)(unpublished) (discovery was not appropriate
where legal issues detenilined the outcome), Feist v. Jefersorz County Coi7zr1z'7-s Court,
778 F.2d 250, 252 (5th Cir. 1985) (proper to first deteiliiine whether plaintiff raised a
discovery), Flor~slzeil?zSlzoe
claim upon which relief could be granted before a~~tliorizing
Co. v. US., 744 F.2d 787, 797 (Fed. Cir. 1984) (niotion to suspend discovery pending
disposition of the motion to dismiss was proper because nzotion raised questions of law
for which factual discovery was not necessary or appropriate).
11.

Whether CO, and other greenhouse gases tliat may coiitsibute to global

warming are "Regulated NSR pollutants" or "subject to regulation" by the DEQ is purely
a question of law.

As will be more fully set foi-tli in Respondelit DEQ's Motion to

Disi~liss,the DEQ has not and does not cui-sently regulate CO,, nlethane or nitrous oxide.
See Chapter 6 of the Wyonzing Air Quality Standards and Regulatioiis (WAQSR)

5 4(a)

(defining "Regulated NSR pollutant"); 2 WAQSR 5 5 2- 11 (list of air pollutants subject to
anlbient standards does not include CO,, iiietl~aneor nitrous oxide); 3 WAQSR

$5 2 - 8

(list of air pollutants subject to general eillission standal-ds does not include CO,, illethane
or nitrous oxide); 5 WAQSR

5 2, (New Source Perfoi~ilanceStaindai-ds (NSPS) regulating

criteria pollutant emissions from specific categories of new so~lrces);5 WAQSR $ 3
111re Uasiiz Elecrric D I ) ~
Fork Air Per~iri,CT-4631 -

EQC Docket No. 07-280 1
DEQ's Motion for Protective Ordcr
page 4 o r 8

(National Enzissioii Standards for Hazardous Air Pollutants (NESHAP) regulating
lzazardous air pollutant enzissions from specific categories of new and existing sources);
see also 3 WAQSR

5 6(a) (incorporating the definition of "volatile organic compounds"

(VOCs) found in 40 C.F.R. 5 5 l.lOO(s)(l) explicitly excluding CO, and methane from the
definition of VOCs) and 5 WAQSR

5 2(e)(i)

defining "nitrogen oxides" to izzean "all

oxides of nitrogen except nitrogen oxide").
12.

Respondent DEQ's request for a Protective Order barring discovery relating

to CO, and other greenhouse gases and global warming until the EQC has iuled on
Respondent DEQ's Motion to Dismiss. would not prejudice Protestants because the
discovery cut off deadline is not until August 1,2008.
13.

As required by WYO.R. CIV.P. Rule 26(c)(2) Respondent7s counsel has in

good faith conferred with Protestants' counsel in an effort to resolve the issue without
EQC action, but such effort was unproductive. On January 24, 2008, Respondent's
counsel asked Protestants to forego discovery regarding the above stated claims and
issues related to greeizliouses gas, but Protestants would iiot agree. Respondent's counsel
informed Protestants' counsel that this izzotioiz would be fortlicoining.
14.

Respoiideizt's counsel also conferred with Iizterveizors 011 January 24, 2008.

Intervenors do iiot oppose this motion for protective order.
15.

Therefore, Respoiideiit respectfully moves tliis Council for an order barring

discovery relating to CO, aiid otlier greeiihouse gases aiid global wasizziiig in the above
referenced matter pending tlie Council's ruling on Respondent DEQ's Motion to Dismiss
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to be filed on or before February 8, 2008. In the alternative, by virtue of this Motion
having been filed, discovery regarding CO, and other greenhouse gases and global
warnling is currently stayed, Respondent DEQ req~~ests
this Council refrain from ruling
on this Motion for Protective Order pending this Council's ruling on Respondent DEQ7s
Motion to Dismiss.

16.

Sllould this Council decide to issue a Protective Order before ruling on

Respondent DEQ's Motion to Dismiss, Respondent DEQ respectf~lllyrequests this
Council order that the DEQ is not required to provide responses to Protestants' discovery
regarding the issues of CO, and other greenhouse gas or global warming until such time
as the EQC rules on Respondent DEQ's Motion to Dismiss.

Respondent DEQ

specifically requests this Council order that the DEQ does not have to respond to
Interrogatories Nos. 4 and 5, Requests for Production of Documents related to
Intelrogatories Nos. 4 and 5, and Requests for Adnlissions Nos. 1 through 17, nor answer
or respond to any subsequent written discovery requests or any questions posed in
deposition relating to CO, and other greenhouse gases and global warming.

17.

Should this Council grant Respondent DEQ's Motion to Dismiss,

Respondent DEQ respectfully requests this Council order that the DEQ is not required to
provide responses to Protestants' discovery regarding the issues of CO, and other
greenhouse gas or global warming. Respondent specifically requests this Council order
that the DEQ does not have to respond to Interrogatories Nos. 4 and 5, Requests for
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Pi-od~lctionof Documents related to Interrogatories Nos. 4 and 5 , and Requests for
Adnlissiolls Nos. I tlirough 17, nor answer or respond to any subseq~lentwritten
discovery requests or any questions posed in deposition relating to CO, and other
greenhouse gases and global warming.
DATED tliis

1'

day of February, 2008.
FOR RESPONDENT DEQIAQD:

n

Deputy ~ t t d r n General
e~
Nancy Vehr
Senior Assistant Attorney General
Kristen Dolan
Senior Assistant Attorney General
123 Capitol Building
Cheyenne, WY 82002
Telephone: (307) 777-6946
Facsimile: (307) 777-3542
Attorneys for the State of Wyoming

111 re Basitr Eleciric Dr)' For./(Air Pernrii CT-4631 - EQC Dockel No. 07-280 1
DEQ's Motioii for Proleclivc Order
page 7 o r 8

CERTIFICATE OF SERVICE

I hereby certify that I have served a true and correct copy of the foregoing
Depart17ze71.t of Erzvirorzrnental Quality 's Motion for Protective Order tllrough United
States mail, postage prepaid on this the
day of February, 2008 to the following:
James S. Angel1
Robin Cooley
Andrea Zaccardi
Eartl~j~~stice
1400 Glenarm Place, #300
Denver, CO 80202
Patrick R. Day, P.C.
Mark R. Ruppert
Holland & Hart LLP
25 15 Warren Avenue, Suite 450
P.O. Box 1347
Cheyenne, WY 82003-1347

n
wy&ing Att h e y General's Office

P
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EXHIBIT 1
Respondent DEQ's Motion for
Protective Order
In re Basin Electric Dry Fork Air Pemzit CT-463I - EQC Docket No. 07-280 1

James S. Angel1 (WY Bar No. 6-4086)
Robin Cooley
Andrea L. Zaccardi
Earthjustice
1400 Glenann Place, Suite 300
Denver, CO 80202
Tel: (303) 623-9466
Fax: (303) 623-8083
Attorneys for Protestants
BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
OF THE STATE OF WYOMING
IN THE MATTER OF:
BASIN ELECTRIC POWER COOPERATIVE
DRY FORK STATION,
AIR PERMIT CT - 463 1

)

1

Docltet No. 07-2801
Presiding Officer, F. David Searle

PROTESTANT'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION OF DOCUMENTS, AND REQUESTS FOR ADMISSIONS SERVED ON
THE DEPARTMENT OF ENVIRONMENTAL QUALITY

Pursuant to Wyoming Rules of Civil Procedure 26, 33, 34, 36 and the following
definitions and instructions, Protestant Powder River Basin Resources Council requests that the
Wyolning Department of Environlnental Quality ("WYDEQ") or any agency, officer or
employee of WYDEQ who has relevant infor~natiollanswer fillly and under oath the following
Interrogatories, Requests for Productioll of Docuuinents, and Requests for Adlnissions within 30
days of the date of service.
DEFINITIONS

1.

"Administrative Record" means any and all colnnlunicatiolls or doculnents

obtained, reviewed, considered, relied upon, or produced by WYDEQ as part of the permit
application and approval process for Air Permit CT-4631 for the Dry Fork Station.

2.

"Basin Electric" means the

Basin Electric Power Cooperative and

includes any employee, officer, agent, expert, or member cooperative of Basin Electric.
3.

ccCotnlnunication(~)"
ineans conversations, discussions, meetings, telephone calls,

notes, letters, memoranda, reports, telecopies of facsimiles (faxes), electronic mail, voice mail,
text messages, data or file transfer, pictures or photographs, and all other forms of oral, written or
electronic expression by which infornlation may be conveyed, including any lnechanical or
electronic sound recording or transcriptioll thereof.
4.

"Describe" means to specify in detail and to particularize the content of the

answer to the question and not just to state the reply in surnmary or outline fashion, including all
pertinent facts about the fact, event, or situation in question, including but not limited to:
(a) the time, date, and place;
(b) identification of all persons present or involved;
(c) identification of all oral or written colninunications made during the event or
situation;
(d) a detailed description of all actions taken.
5.

ccDocun~ent(s)"
is used in the broadest sense contemplated by Wyo. R. Civ. P. 34.

It means all records and other tangible forins of expression, including inforlnation in electronic,
magnetic, or photographic form, in your possession, custody, or control, including drafts and any
copies thereof that contain notes or otherwise differ from the original, however many, by
whonlever created, however prepared, circulated, sent, received, dated or used, produced or
stores (manually, mechanically, electronically, or otherwise), includillg but not limited to books,
papers, files, lnodeling files and data, notes, correspondence, memoranda, reports, writings,
drawings, photographs, telegrams, facsimiles (faxes), telephone logs, contracts, agreements,
calendars, datebooks, worksheets, summaries, magnetic tapes, data files, other data colnpilations

from which information can be obtained, electronic mail, dislts, diskettes, disk packs, and other
electronic media, microfilm, microfiche, and storage devices. It includes all material that relates
or refers in whole or in part to the subjects referred to in any Interrogatory and also includes the
file jackets, and any labels thereon, in which responsive documents are contained. If any
docuinents contain attachments or appendices, describe the attachments or appendices.

6.

"Identify" means:
(a) When applied to an individual person, state the full name, present or last
known business address, position with the state or other employer, job
description, and telephone number;
(b) When applied to a document, state the title, date(s), author(s), signer(s),
intended recipient(s), addressee(s), present location and custodian of the
document, and current or last lalown address of the custodian of the document.
(c) When applied to oral comn~unication,identify the spealcer(s) and the
person(s) addressed, state the date, place and medium of the communication and
describe completely the content of the communication.

7.

"Including" means ccincluding,but not limited to."

8.

"Regarding," "Related to," and "Concerning" means concerning, refel-sing to,

alluding to, responding to, relating to, connected with, coln~nentillgupon, in respect of, about,
establishing, analyzing, criticizing, touching tipon, constit~~ting,
supporting, refuting andlor
being.

9.

"WYDEQ" refers to the Wyoming Department of Environmental Quality or any

agency, officer or elnployee of WYDEQ. This includes the Wyoming Division of Air Quality
("Air Division"), and any agency, officer or employee of the Air Division.

10.

"You" or "Your" means WYDEQ or any agency, officer, or elnployee of

WYDEQ. This includes the Air Division and any agency, officer or employee of the Air
Division.

INSTRUCTIONS
I11 responding to these Interrogatories, Requests for Production of Doculnents, and
Requests for Admissions, please adhere to the following instructions:
1.

Furnish all information that is available to you, lcnown to you, or that can be

lcnown after reasonable inquiry, including infor~nationin the possession, custody, or control of
your attorneys, staff, agents, employees, officers, consultants, expel-ts, or other representatives.
In answering, you are required to make a reasonable inquiry to ascertain the infor~nationor
knowledge necessary to respond in detail to such request. Answers nlust be specific and
responsive.
2.

If you do not or cannot answer any discovery request after exercising due

diligence in atteinptiilg to secure the information, please state your answer to the extent possible
and indicate your inability to answer the remainder. Include whatever information you may have
concerning the unanswered portions and set forth in detail all efforts undertaken to ascertain the
requested information.
3.

If anything is deleted from a doculnellt produced in response to a discovery

request, state the reason for the deletion, the subject nlatter of the deletion, and the name of the
person or persons who decided to delete the infor~nation.
4.

If any inforlnation otherwise responsive to these discovery requests is withl~eld

pursuant to an objection or claim of priv/ilege, answer portions of the request for whicl~the
privilege does not apply, identify the objection or privilege claimed, set forth a specific basis
upon w l ~ i c the
l ~ objection is raised or the privilege is claimed, and provide a privilege log and/or
index of doculnents witl~l~eld
that includes the following infos~nation:a statenlent identifying the
nature of the infonnation withheld, the date and subject matter of any communication containing

that inforn~ation,the names of all persons with knowledge of the infoilnation including the
author, and the basis for withholding the infonllation.
5.

Answer all discovery requests under oath, and provide verification from

appropriate representatives of WYDEQ, to support these answers.
6.

Provide answers to these discovery requests within 30 days o f the date of service.

If you cannot complete these answers within this time, provide iininediate notice to Plaintiffs'
coullsel so that an amicable resolution to the problem can be reached.
7.

These discovery requests are to be deemed continuing in nature. Supplement all

answers as required by Wyo. R. Civ. P. 26(e).

INTERROGATORIES
1.

Identify and describe all persons at WYDEQ who were involved in any aspect of

the permit application and approval process for Air Permit CT-463 1 and their role in the process.
2.

Identify and describe each step of the application and approval process for Air

Permit CT-463 1.
3.

Identify and describe all cdmm~~lications
between WYDEQ and Basin Electric

regarding Air Permit CT-463 1 that are not otherwise part of the Administrative Record.
4.

Identify and describe any colllinunications or documents in WYDEQ's possession

relating to WYDEQ's consideration of greenhouse gases, supercritical or ultra-supercritical
boilers, Integrated Gasification Colnbined Cycle tecl~aology,or Best Available Control
Technology liinits for air pollutants, including carbon dioxide, nitrous oxides, sulf'ur dioxide,
mercury, or pal-ticulate matter with respect to Air Permit CT-463 1.
5.

Identify and describe any doculnents or co~ninunicatio~~s
in WYDEQ's possession

discussing the issue of global w a ~ ~ n i norg emissions of greenhouse gases, including any studies,

proposals, proposed rules, colnnlents on legislation, comments on permit applications, internal
discussions, inter-agency discussions, or coinnlunications with the Governor or his staff.

6.

Identify all persons who assisted with the responses to these Interrogatories,

Requests for Production, and Requests for Admissions.

REQUESTS FOR PRODUCTION OF DOCUMENTS
1.

Provide a certified copy of the Administrative Record for Air Permit CT-463 1.

2.

Provide a certified copy of all docuinents in WYDEQ's possession relating to

Basin Electric's proposal to build and operate the Dry Fork Station that are not otherwise part of
the Administrative Record.

3.

Provide a certified copy of any document used to answer any of the enclosed

Intell-ogatories or Requests for Admissions.

4.

Provide a certified copy of any document that contains infoimation responsive to

any of the enclosed Interrogatories or Requests for Admissions.

REQUESTS FOR ADMISSIONS
1.

Admit or deny that the Dry Fork Station, if built and operated under the

conditions established by WYDEQ in Air Pernlit CT-463 1, will elnit carbon dioxide, methane,
and nitrous oxide.
2.

Admit or deny that the Dry Fork Station, if built and operated under the

conditions established by WYDEQ in Air Permit CT-463 1, has the potential to emit Inore than 3

i nil lion tons of carbon dioxide per year.

3.

Admit or deny that the Dry Fork Station, if built and operated under the

conditions established by WYDEQ in Air Permit CT-463 1, has the potential to emit more than
20 tons of methane per year.

4.

Adlnit or deny that the Dry Fork Station, if built and operated under the

conditions established by WYDEQ in Air Permit CT-463 1, has the potential to elnit more than
50 tons of nitrous oxide per year.
5.

Admit or deny that carbon dioxide, methane, and nitrous oxide are "greenhouse

gases," meaning they trap infi-ared radiation reflected fi-om Earth inside the Eal-th's atmosphere.

6.

Adlnit or deny that human activities, including burning of fossil fuels, have

increased the concentrations of greenhouse gases in the Earth's atmosphere.

7.

Adlnit or deny that the Dry Fork Station, if built and operated under the

conditions established by WYDEQ in Air Permit CT-463 1, will increase the quantity of
greenhouse gases in the Earth's atmosphere.

8.

Adlnit or deny that it is lilcely that increased levels of greenhouse gases in the

atmosphere as a result of human activities have contributed to an increase in the average air
telnperature on Earth.
9.

Adlnit or deny that it is likely that increased levels of greellhouse gases in the

atlnosphere as a result of human activities have contributed to an increase in the average water
temperature on Earth.

10.

Admit or deny that it is likely that the increase in the average air and/or water

temperature on Earth has contributed to shrinlting of ~nountainglaciers.

I I.

Admit or deny that it is likely that the increase in the average air and/or water

tenlperature on Earth has contributed to reductions in snow-cover and earlier nlelting of snow in
the spring.

12.

Adlnit or deny that it is likely that the increase in the average air and/or water

temperatures on Earth has contributed to an accelerated rate of sea level rise.

13.

Adlnit or deny that it is likely that increases in greenhouse gas elnissions above

current levels will cause further warming of the average air and water temperatures on Earth.
14.

Admit or deny that any further warming of the average air and/or water

ternperatuse on Earth as a result of hunlan activities will liltely contribute to shrinking of
lnountain glaciers.
15.

Adlnit or deny that any further warnling of the average air and/or water

telnperature on Earth as a result of hulnatl activities will liltely contribute to reductions in snowcover and earlier nlelting of snow in the spring.
16.

Admit or deny that any further warming of the average air and/or water

temperature on Earth as a result of hunla~lactivities will likely contribute to an accelerated rate
of sea level rise.
17.

.Admit or deny that any further wanning of the average air and/or water

telnperature on Earth as a result of human activities will likely impact water supplies in the
western United States.
Dated: January 3,2008

S/ James S. Angell
James S. Angell
Robin Cooley
Andrea L. Zaccardi
Earthjustice
1400 Glenann Place, Suite 300
Denver, CO 80202
Tel: (303) 623-9466
Fax: (303) 623-8083
Email: jan~ell@eartli~i~~stice.osg
rcooley@,ea~-t1ij~1stice.org
azaccardi@,easthj~~stice.org
Attorneys for Protestants

