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1.0 Summary 
 
Wyoming Water Quality Rules, Chapter 1, Wyoming Surface Water Quality Standards, implements portions of 
the Wyoming Statutes, W.S. § 35-11-302, and the federal Clean Water Act, 33 United States Code (U.S.C) § 1251 
et seq., and includes designated uses, water quality criteria, antidegradation requirements, and provisions to 
guide implementation of the water quality standards. The Clean Water Act requires states to review, and modify 
as necessary, their water quality standards at least every three years, known as a triennial review. Pursuant to 
the Clean Water Act and implementing regulations at 40 CFR § 131, the water quality standards must be 
submitted to EPA for review and become effective for Clean Water Act purposes upon approval by the United 
States Environmental Protection Agency (EPA).  
 
In August 2018, the Wyoming Department of Environmental Quality-Water Quality Division (WDEQ-WQD) 
formally initiated a review of Wyoming Water Quality Rules, Chapter 1, Wyoming Surface Water Quality 
Standards. On April 11, 2024, following an extensive scoping and development process1, WDEQ-WQD released 
for public comment proposed revisions to Wyoming Water Quality Rules, Chapter 1, Wyoming Surface Water 
Quality Standards (Chapter 1) and minor revisions to Chapter 2, Permit Regulations for Discharges to Wyoming 
Surface Waters (Chapter 2), that address changes to Chapter 1 (see Appendix A for public notices). Comments 
were accepted at the June 13, 2024, Water and Waste Advisory Board meeting and written comments accepted 
until 5 PM on June 13, 2024.  
 
Section 4 of this document provides responses to comments received during the written comment period that 
ended at 5 PM on June 13, 2024, (see Appendix B for written comments) and comments received during the 
June 13, 2024, Water and Waste Advisory Board meeting (see Appendix C for a transcript of the June 13, 2024, 
Water and Waste Advisory Board meeting). These comments and additional review and consideration by WDEQ-
WQD informed the proposed revisions to Water Quality Rules, Chapter 1 and Chapter 2, that were made 
available for public comment in October 2024. Section 3 of this document describes proposed changes to 
Chapter 1 made since April 2024 that were not based on a specific public comment.  
 

  

 
1 Wyoming Department of Environmental Quality. Water Quality Division. Triennial Review of Wyoming’s Surface Water Quality 
Standards. Response to Comments Received During Scoping. April 2024. 
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2.0 Commenters and Commenter Index 
 

2.1 Commenters and Acronyms 
 

Commenter Acronym 
Water and Waste Advisory Board WWAB 
Wyoming Farm Bureau Federation WFBF 
United States Environmental Protection Agency  EPA 
Wyoming Outdoor Council WOC 

 

2.2 Commenter Index 

EPA ......................................................................................... 7, 9, 10, 11, 12, 13, 16, 18, 19, 20, 22, 23, 27, 28, 29 
WFBF ................................................................................................................................................................. 7, 26 
WOC ............................................................................................................................................................ 7, 11, 25 
WWAB ...................................................................................................... 8, 9, 10, 11, 12, 13, 14, 15, 23, 24, 25, 26 
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3.0 Proposed Changes Not Based on Public Comments 
 

3.1. Proposed Changes Throughout. 
 WDEQ-WQD is proposing to revise formatting to remove or add spaces where necessary. 

 WDEQ-WQD is proposing to change the word “effluent limits” to “effluent limitations” because “effluent 

limitations” is the defined term in Chapter 1, Section 2. 

 WDEQ-WQD is proposing to revise use of the terms “point sources,” “permitted point sources,” and 

“permitted discharges” where appropriate. “Permitted point sources” is the appropriate term when 

referring to discharges from specific sources permitted through the Wyoming Pollutant Discharge 

Elimination System Program (WYPDES) where a waste load allocation is calculated and use of a mixing zone 

or dilution allowance considered. In other circumstances, the more general term “permitted discharges” is 

appropriate, as permitted discharges can include dredge and fill activities permitted under Clean Water Act 

Section 401, stormwater discharges, and other point source discharges permitted through WYPDES. 

 WDEQ-WQD is proposing to change “or” to “add” within water quality criteria to ensure all the elements are 

considered when implementing the narrative criteria. 

 

3.2. Section 2. Definitions. 
3.2.1. General. 

 WDEQ-WQD is proposing to revise roman numerals where necessary. 

 

3.2.2. Perennial. 

 WDEQ-WQD is proposing to revise the definition of “perennial” to clarify that perennial systems are 

“typically” present during the entire calendar year. WDEQ-WQD is proposing this change because a 

perennial system may not have water during atypical conditions such as those associated with drought. 

 

3.3. Section 8. Flow and Water Level Conditions 
 WDEQ-WQD is proposing to remove the term “stream” from Section 8 because low flows are also applicable 

to rivers, creeks, and other flowing waters.  

 

3.3. Section 10. Mixing Zones – Incomplete Mixing. 
 WDEQ-WQD is proposing to add “low flow” where appropriate to clarify that in streams and rivers, the 

mixing zone should be limited to not more than one-half of the narrowest cross-sectional area at low flow 

or a length 10 times the narrowest wetted width at low flow, whichever is more limiting. 

 

3.4. Section 11. Designated Uses - Recreation. 
 WDEQ-WQD is proposing to change “fully body contact water recreation season” to “summer water 

recreation season” in Section 11(c)(viii)(B) to be consistent with the term used in the 2018 version of Chapter 

1 the term used in Section 11(c)(viii)(A) of the proposed rule. 

3.5. Section 28. Incorporation By Reference. 
 WDEQ-WQD is proposing to add the June 2000 Wyoming Game and Fish Stream and Lake Database that is 

referenced in the document, Wyoming Surface Water Designations, which is also incorporated by reference 

in Section 28. 

 WDEQ-WQD is proposing to revise the dates of the incorporated material from April 1, 2024, to October 1, 

2024 to ensure the most recent versions of the referenced material is incorporated. 
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4.0 Comments and Responses 
 

4.1.  General Comments. 
 

WOC: Beyond these standards, we encourage the department to consider the long-term landscape level 
stressors such as climate change, species decline, and the alterations of ecosystem services which play a crucial 
role in naturally, supporting clean water and healthy riparian ecosystems. These complex natural systems, as 
they are impacted, are essential in determining future changes to Surface Water Quality Standards. Further, 
we need to look at microplastics and PFAS, both their impacts on human health, but also the concentrations 
we have and their interaction with aquatic and riparian habitats. Comprehensive, forward thinking and 
comprehensive policy and water quality standards are the best chance people and wildlife have in maintaining 
access to high quality, healthy waters, for current and future generations. 
Department Response: WDEQ-WQD will continue to work with local, state, and federal partners as well as 
other stakeholders to identify strategies to address emerging contaminants and other stressors that may 
impact water quality as well as priorities for future revisions to Wyoming’s surface water quality standards.  
 
EPA: WDEQ needs to develop written explanations of why it is not adopting any of EPA’s nationally 
recommended CWA Section 304(a) criteria that have become available since its last triennial review. 
Department Response: WDEQ-WQD is aware of the requirements at 40 CFR § 131.20 and plans to submit the 
required written explanation to EPA with the final rule package.  
 
WFBF: In the supporting documents, there is discussion regarding the potential impacts of the changes being 
made and that there should not be any changes in the way DEQ does things or that there will be minimal 
changes to the way DEQ does things. This evaluation seems like one of those circumstances where there may 
be some important changes that we did not recognize. Who makes the determination regarding the impact of 
the changes? Is this determination something the user would bring forward and say that they think this is more 
than just a minimal change?  
Department Response: WDEQ-WQD included an evaluation of the potential impacts of proposed changes 
within the Supplementary Guidance to the Statement of Principal Reasons to assist reviewers and members of 
the public with evaluating the proposed changes and potential impacts of the proposed changes. The 
evaluation was based on input from WQD staff from the Wyoming Pollutant Discharge Elimination System 
Section and Watershed Protection Section, including the Surface Water Monitoring Program, Nonpoint Source 
Pollution Program, Quality Assurance and Quality Control Program, 401 Certification Program, Water Quality 
Assessment Program, Total Maximum Daily Load Program, and WDEQ-WQD’s Water Quality Laboratory. The 
evaluation also considered input from the Triennial Review Stakeholder Group obtained during the 
collaborative stakeholder process in 2021 as well as feedback from the Environmental Protection Agency on a 
May 2023 draft of Chapter 1.  
 
WDEQ-WQD welcomes feedback on the evaluation as well as any other aspects of the proposed rules and 
information included in the rule materials. WDEQ-WQD encourages members of the public to reach out to 
WDEQ-WQD with questions or concerns, either informally at any time or through public comment 
opportunities provided as part of the rulemaking process. In instances where there may have been unintended 
consequences neither WDEQ-WQD, EPA, nor members of the public identified during the rule revision process, 
members of the public can petition WDEQ or the Environmental Quality Council to initiate the rulemaking 
process to address the issue using the process in WDEQ’s Rules of Practice and Procedure, Chapter 3. 
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4.2. Section 1. Authority. 
WWAB: Appreciate the clarification around limiting the reach of the US EPA and the Army Corps of Engineers. 
That was a good catch. 
Department Response: WDEQ-WQD appreciates the WWAB’s support for the proposed addition to Section 1 
that describes Chapter 1 is not intended to grant authority to the United States Environmental Protection 
Agency or United States Army Corps of Engineers beyond the authorities specifically provided in the Clean 
Water Act. 

 

4.3. Section 2. Definitions. 
Conventional Drinking Water Treatment. 

WWAB: Should the definition of conventional drinking water say “coagulation, flocculation, sedimentation, 
filtration, [or, and/or] disinfection” rather than “coagulation, flocculation, sedimentation, filtration, and 
disinfection.” I know you're trying to get away from “and/or”, but this might be an example where “and/or” 
might be appropriate. Does every conventional drinking water treatment include every one of these five 
things? 
Department Response: Conventional drinking water treatment typically involves every one of these five steps. 
As such, WDEQ-WQD is not proposing additional changes to the definition of “conventional drinking water 
treatment.” The National Primary Drinking Water Regulations at 40 CFR § 141.73 require public water systems 
that use a surface water source or a ground water source under the direct influence of surface water, if they 
do not meet the criteria for avoiding filtration, to provide treatment consisting of both disinfection and 
filtration. “Conventional filtration treatment” is defined in the National Primary Drinking Water Regulations at 
40 CFR § 141.22 as “a series of processes including coagulation, flocculation, sedimentation, and filtration 
resulting in substantial particulate removal” and “disinfection” as “a process which inactivates pathogenic 
organisms in water by chemical oxidants or equivalent agents.” 

 
Ephemeral. 

WWAB: Should the definition of ephemeral say, “precipitation or snowmelt event(s) in the immediate 
watershed” rather than “single precipitation or snowmelt event in the immediate watershed.” Also, is the 
channel bottom always above the prevailing water table in an ephemeral waterbody or are there 
circumstances where the water table could rise in an ephemeral stream and then drop, and the waterbody 
dries up? 
Department Response: WDEQ-WQD is proposing to change the definition of ephemeral to: (1) remove the 
concept of a “single precipitation or snowmelt event” since ephemeral waterbodies may be present due to 
multiple precipitation or snowmelt events; (2) clarify that ephemeral systems are “ordinarily dry” so as to help 
reinforce the concept of water being present due to precipitation or snowmelt events; (3) remove the 
requirement that the precipitation or snowmelt must occur in the immediate watershed since a large 
precipitation or snowmelt events may result in water many miles down gradient; and (4) clarify that in 
ephemeral systems the channel bottom is ordinarily above the prevailing water table rather than “always” 
above the prevailing water table, as there may be instances during atypically wet years where an ephemeral 
system may temporarily have a perched water table. The proposed definition reads “means a waterbody or 
portion of a waterbody that is ordinarily dry, water is present only in direct response to precipitation or 
snowmelt, and the waterbody bottom is typically above the prevailing water table.”    

 
Hydrophytic Vegetation. 

WWAB: Should the definition of hydrophytic vegetation read “a prevalence index of less than or equal to 
three” rather than “a prevalence index of less than three”?   

 
2 United States Environmental Protection Agency. 40 CFR § 141. National Primary Drinking Water Regulations. Accessed from: 

https://www.ecfr.gov/current/title-40/chapter-I/subchapter-D/part-141.  
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Department Response: WDEQ-WQD is proposing to change the definition of hydrophytic vegetation to read 
“a prevalence index of less than or equal to three” rather than “a prevalence index of less than three” to be 
consistent with United States Army Corps of Engineers wetland delineation guidance3. The change is necessary 
because facultative species, which are assigned a “three” in the prevalence index calculation, are considered 
hydrophytic plants. Thus, in order for a site comprised entirely of facultative species to have a prevalence of 
hydrophytic vegetation, the prevalence index must be less than or equal to three rather than less than three.    

 
Natural. 

EPA: At Section 2(b)(xxvii), WDEQ is proposing to revise the term “natural” from “…that condition which would 
exist without the measurable influence of man's activities” to “…the condition that would exist with minimal 
or no anthropogenic influence.” EPA recommends deleting “minimal” as it is a subjective phrase that is difficult 
to implement and does not truly represent natural, unaltered conditions. This recommendation is consistent 
with EPA expectations and policy that “natural background is defined as background concentrations due only 
to non-anthropogenic source, i.e., non-manmade sources.” 
Department Response: WDEQ-WQD is proposing to revert the definition of “natural” to the 2018 version of 
Chapter 1 in order to address EPA’s concerns. WDEQ-WQD is also proposing non-substantive revisions, 
including changing “man” to “human,” and “which” to “that.” The proposed definition reads “means the 
condition that would exist without the measurable influence of human activity.” 

 

4.3. Section 5. Credible Data. 
 

WWAB: Are you going to have to send people to every waterbody in the state to have them determine what 
designated uses should be assigned? What kind of protocol will you use as you are readjusting the rule? 
Department Response: If the proposed revisions are finalized, in general, the same designated uses and water 
quality criteria will continue to apply to all waterbodies in the state. Thus, the removal of the classification 
system will not result in practical changes on the ground. Once the rule is adopted and approved, if WDEQ-
WQD or another entity would like to modify the designated uses or water quality criteria that apply to a surface 
water, WDEQ-WQD will follow the processes outlined in Chapter 1, Section 12, Modification of Designated 
Uses, and Chapter 1, Section 25, Modifications of Water Quality Criteria. 
 
WWAB: I have a question about credible data. For example, let's say Forest Service property, where there's a 
nearby lease for agriculture for grazing cattle, and the rancher’s not keeping the cattle on the leased part of 
the property or keeping his watering tanks full, and allowing the cattle to go to a lake, so the water quality of 
the lake has deteriorated. It used to be a swimming hole and now no longer is a place that people want to 
swim because there's cattle on it that aren't supposed to be there. What happens in a situation like that where 
the water quality has been deteriorated?  
Department Response: When evaluating which uses should be assigned to an individual waterbody, we 
evaluate both the existing uses and the attainable uses for the waterbody. A use is considered attainable if it 
can be achieved by establishing effluent limitations for point sources or best management practices (BMPs) 
for nonpoint sources. In this example, the waterbody may not currently be meeting water quality criteria to 
support full body contact recreation but could meet water quality criteria if BMPs were implemented to keep 
the cattle away from the waterbody. WDEQ-WQD would work with the Forest Service and other stakeholders 
to identify and implement BMPs such as water tanks or fencing to keep livestock away from the waterbody 
and in the leased area, which would allow the waterbody to achieve water quality criteria. WDEQ-WQD’s 
Nonpoint Source Program has had very good success working collaboratively with our agricultural community, 
agricultural associations, and state and federal land managers to provide technical and financial assistance to 

 
3 United States Army Corps of Engineers Wetland Determination Data Sheet – Arid West Region. Accessed from: 
https://www.publications.usace.army.mil/Portals/76/Users/028/00/3100/Eng_Form_6116-1_2024Feb.pdf 
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implement BMPs. The program works with land managers such as the Forest Service to meet objectives of 
both the Nonpoint Source Program and the land management agency. 
 
WWAB: Is there room for interpretation of specialized training? Has anybody pushed back against DEQ in 
circumstances where they believe they have sufficient specialized training and DEQ does not agree? A similar 
issue arose a few years ago related to registered engineers and geologists. 
Department Response: WDEQ-WQD has had challenges in the past regarding credible data. In some instances, 
people have said they were qualified to collect water quality data and WDEQ-WQD or others disagreed. 
Wyoming’s Methods for Determining Surface Water Quality Condition4 (Assessment Methods), the document 
that provides guidance on the data and other requirements necessary to determine whether the surface water 
quality standards in Chapter 1 are being met, provides additional details on the specialized training 
requirements. The Assessment Methods describe that a sampling and analysis plan that includes the sampler’s 
qualifications must be developed and approved by WDEQ-WQD. The WDEQ-WQD’s Quality Assurance and 
Quality Control (QAQC) Officer reviews each of the sampling and analysis plans to determine whether the 
qualifications meet the requirements outlined in the Assessment Methods. In addition, the Assessment 
Methods describe that samplers must have a field audit at least every four years or at the discretion of the 
QAQC Officer. Therefore, we address concerns regarding specialized training using a combination of listing the 
qualifications of samplers in the sampling and analysis plan and implementing the audit process. This is not a 
certification program but is a fairly robust way of ensuring samplers have sufficient specialized training. 
 

4.4. Section 8. Flow and Water Level Conditions. 
 
EPA: Regarding Section 8(a), not applying numeric water quality standards at low water levels could allow 
exceedances to occur more frequently than what is acceptable and protective of the designated use because 
water quality criteria already include exceedance frequencies. EPA is concerned that neither the existing 
provision nor the proposed revision is consistent with the CWA and its implementing regulations. We would 
like to discuss the proposed revision with WDEQ to make sure we fully understand how the current provision 
is implemented and the intent for revision. For example, does WDEQ implement this requirement for 
assessment of waters pursuant to CWA Section 303(d)? Please provide any other information on how these 
exceptions will protect designated uses and why WDEQ is proposing to add this language. 
Department Response: WDEQ-WQD is proposing to remove the reference to low water levels from proposed 
Section 8(a) because the reference is not included in the 2018 version of Chapter 1. 
 
EPA: EPA supports the addition of language establishing a linkage between low flows and water quality based 
effluent limits and the specification of statistical metrics for low flows. The intent behind, and utility of, 
identifying specific metrics for low water levels in addition to metrics for flow is less clear. As specified at 
proposed Section 10(c)(iii), permitting of discharges to lakes and reservoirs is primarily accomplished through 
use of a mixing zone and is limited based on factors that do not necessarily depend on dilution. Proposed 
Section 10(c)(iii) states: “For lakes and reservoirs, the dilution allowance is limited to no more than five percent 
of the lake surface area at low water levels or a 200-foot radius at low water levels, whichever is more limiting.” 
Does WDEQ currently rely on low water levels for developing WQBELs for direct discharges to lakes and 
reservoirs? If so, how does it identify those low water levels? Will the addition of low water level metrics 
change or improve WQBEL permitting to lakes and reservoirs? 
 

 
4 Wyoming Department of Environmental Quality. Water Quality Division. Wyoming’s Methods for Determining Surface Water Quality 
Condition. December 21, 2020. Accessed from: https://deq.wyoming.gov/water-quality/watershed-protection/water-quality-
assessment/. 
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Department Response: WDEQ-WQD does not currently have a method for deriving low water levels in lakes 
and reservoirs because no direct discharges to lakes and reservoirs have been permitted for which WDEQ-
WQD has had to establish water quality based effluent limits. That said, as described in EPA’s comments, in 
the event WDEQ-WQD needs to develop water-quality based effluent limits for a direct discharge to a lake or 
reservoir, WDEQ-WQD would use the methods in proposed Section 10(d)(iii), “for lakes and reservoirs, the 
mixing zone is limited to no more than five percent of the lake surface area or a 200-foot radius at low water 
levels, whichever is more limiting.” Since five percent of the lake surface area and 200-foot radius may be quite 
different at low water levels, consideration of low water level is necessary to ensure lakes and reservoirs are 
sufficiently protected in the event WDEQ-WQD does need to permit a direct discharge to a lake or reservoir. 
As such, WDEQ-WQD is proposing to retain the proposed revisions to Section 8(d) that describe the need to 
consider low water levels to ensure that water quality based effluent limits are sufficiently protective of lakes 
and reservoirs.  
 
EPA: Table 1 describes low flow metrics for implementing criteria; however, it does not describe how low 
water levels will be determined. We recommend clarifying how low water levels will be identified. 
EPA: Recommend deleting “water level” from Table 1 and footnoted definitions or clarify the intent of metrics. 
Department Response: WDEQ-WQD is proposing to remove “water level” from Table 1 to avoid confusion.  
WDEQ-WQD is also proposing to clarify that low flow will be determined using one of the methods in Table 1 
(or other scientifically defensible methods) and that low water levels will be determined using one of the 
methods in Table 1 where water level is used in the calculation instead of flow (or other scientifically defensible 
methods).  
 
EPA: Table 1: Recommend rephrasing the probability-based flows as the “lowest x-day that occurs, on average, 
once every Y years” rather than “lowest x-day average flow or water level that occurs once every Y years.” 
Department Response: WDEQ-WQD is proposing to revise the phrase “lowest x-day average flow that occurs 
every x years” to “lowest x-day average flow that occurs every x years on average.”  
 
WOC: Under Section 8(d) Flow and Water Level Conditions, it states: “(d) For the purpose of developing water 
quality-based effluent limits, the Department shall determine low flow or low water level using one of the 
methods in Table 1 or other scientifically defensible methods.” In other instances where the Department can 
consider “other scientifically defensible methods”, (e.g. Section 16(c) and Section 4(a)(ii)), it is stated “at its 
sole discretion, by the Department,” the ability to choose such an option. In the case of Section 8, is it still the 
sole discretion of the Department to choose other scientifically defensible methods or does the permittee 
have discretion or input to make that recommendation? We suggest the Department clarifies this within the 
language of Section 8 of the revised standards. 
Department Response: WDEQ-WQD is proposing to modify Section 8(d) to clarify that the Department has 
the sole discretion to determine which methods will be used to identify low flow or low water level that will 
be used in the derivation of water-quality-based effluent limits. The proposed provision reads, “For the 
purpose of developing water quality-based effluent limits, the Department shall determine, at its sole 
discretion, low flow using one of the methods in Table 1 or other scientifically defensible methods.” 
 

4.5. Section 9. Dilution Allowances. 
 

WWAB: What is an effluent diffuser? Is that on the outlet pipe, you have something that breaks up the water, 
the power of the effluent? 
Department Response: An effluent diffuser is a device used to distribute treated effluent in a receiving 
waterbody. Distributing the effluent allows the permittee to take advantage of a larger area for mixing the 
effluent. 
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EPA: WDEQ-WQD should add a statement that dilution allowances cannot be used for acute WET testing limits 
to be consistent with current text in Section 9, Mixing Zones, and the Mixing Zones and Dilution Allowances 
Implementation Policy. 
Department Response: WDEQ-WQD is proposing to include an additional provision in Section 9(e) stating that 
a dilution allowance… “cannot be used to comply with acute whole effluent toxicity requirements.”  

 

4.6. Section 10. Mixing Zones and Dilution Allowances. 
EPA: Recommend deleting the term “dilution allowance” because the term “dilution allowance” is only used 
in circumstances where near instantaneous and complete mixing occurs.  
Department Response: WDEQ-WQD is proposing to revise the text in Section 10 to remove the term “dilution 
allowance” to avoid confusion. 
 
EPA: Recommend adding language linking Section 10 to Section 8, Low and Water Levels, “The low flow and 
associated mixing zone of the receiving water are determined using the methods in Section 8 of this Chapter.” 
Department Response: WDEQ-WQD is proposing to include additional text in Section 10 to clarify that “The 
low flow and low water level for the mixing zone of the receiving water are determined using the methods in 
Section 8 of this Chapter.” 
 
EPA: Section 10(c) should read “zone of initial dilution” not “initial zone of dilution.” 
Department Response: WDEQ-WQD is proposing to change “initial zone of dilution” to “zone of initial 
dilution” to be consistent with the term defined in Chapter 1, Section 2. 
 
EPA: Recommend adding a second sentence to 10(g)(vi) that reads “Effluent limits for acute WET must be met 
end-of-pipe” to be consistent with the current Mixing Zones and Dilution Allowances Implementation Policy.  
Department Response: WDEQ-WQD is proposing to add a sentence that reads “Effluent limits for acute whole 
effluent toxicity requirements must be met end-of-pipe” to be consistent with the current Mixing Zones and 
Dilution Allowances Implementation Policy.  
 
EPA: Recommend adding a provision that prohibits mixing zones for substances with a low acute to chronic 
ratio. 
Department Response: WDEQ-WQD is proposing to add a provision based on language within the Mixing 
Zones and Dilution Allowances Implementation Policy5 that reads “The mixing zone may be limited or denied 
for pollutants where acute effects may occur at concentrations similar to chronic effects.”  
 

4.7. Section 11. Designated Uses. 
 
WWAB: The designated use “effluent-dependent fish consumption” is not very clear. You are referring to 
treated water, such as discharge from a power plant or something like that, that is keeping the fish alive and 
that we can consume those fish, correct? The way it is worded is poor and confusing. Recommend reviewing 
to improve clarity. 
WWAB: It is not clear whether the use is intended to support consumption of fish by wildlife such as bears or 
eagles.  
Department Response: Both of the fish consumption designated uses are intended to ensure that water 
quality is sufficient to protect humans who consume fish from the waterbody. As such, WDEQ-WQD is 
proposing to modify both the “fish consumption” and “effluent-dependent fish consumption” use to clarify 

 
5 Wyoming Department of Environmental Quality. Water Quality Division. Implementation Policies for Antidegradation, Mixing Zones 
and Dilution Allowances, Turbidity, and Use Attainability Analysis. September 2013. 
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that the use is intended to protect human consumption of fish. The revised uses are “human consumption of 
fish” and “human consumption of effluent-dependent fish.”  
 
WWAB: Is effluent-dependent fish consumption for an artificial fish hatchery? Would that be an example of 
something like that, where it was dependent on the effluent?  
Department Response: An example would be a discharge, such as a coalbed methane discharge, where the 
permittee is discharging to an ephemeral waterbody where the aquatic life downstream of the discharge is 
only present because of the discharge of wastewater. We may want to assign the waterbody an effluent-
dependent aquatic life use and a human consumption of effluent-dependent fish use so that the water quality 
criteria that is applicable can be modified to the quality of the effluent rather than the criteria applicable to 
the previously assigned aquatic life or human consumption of fish designated uses.  
 
WWAB: Would this be an instance where, if it was coalbed methane, the effluent-dependent fish consumption 
designation, rather than a fish consumption designation, would account for the fact that effluent is the sole 
source of the life of the fish, so the discharger is not going to be penalized for the fact that fish start popping 
up. 
Department Response: Yes, the intention with the effluent dependent designated uses is to provide a means 
to modify the water quality criteria because the uses present are dependent on the presence and quality of 
the effluent.  

 

4.8. Section 12. Modifying Designated Uses.  
 
EPA: Lack of credible data cannot be used as a basis to overcome the rebuttable presumption that aquatic life 
and recreation (i.e., CWA section 101(a)(2) uses) are attainable. 
Department Response: WDEQ-WQD is aware of the rebuttable presumption requirements associated with 
Clean Water Act Section 101(a)(2) as well as the use attainability analysis (UAA) requirements at 40 § CFR 
131.10(g). WDEQ-WQD does not anticipate potential conflicts with the provisions in Section 12 related to 
credible data.  

 

4.9. Section 13. Antidegradation. 
 
EPA: Reducing the universe of water subject to Tier 2 requirements, although consistent with EPA’s 
regulations, would remove antidegradation protections for water quality levels that are better than the criteria 
to support drinking water or “fish consumption and drinking water uses” and “diminish the Department’s 
regulatory authority to protect water bodies that are source waters for public drinking water systems.” This is 
important for parameters where criteria have been adopted to protect drinking water or “fish consumption 
and drinking water” uses, but none have been adopted to protect aquatic life, fish consumption, recreation, 
and terrestrial wildlife uses (e.g., radioactive materials, nitrate, certain pesticides).  
Department Response: WDEQ-WQD is proposing to revise the provisions in Section 13(a)(ii) such that the uses 
subject to high quality water (i.e., Tier 2) antidegradation requirements are consistent with the 2018 version 
of Chapter 1. As such, high quality water protections (i.e., Tier 2 protections) will be applicable to all uses for 
waters subject to the jurisdiction of Clean Water Act. 
 
EPA: The antidegradation requirements for high quality waters states that “the highest statutory and 
regulatory requirements for all new and existing point sources and all cost-effective and reasonable best 
management practices for nonpoint sources of pollution have been achieved.” However, the federal 
regulations require that “the State shall assure that there shall be achieved the highest statutory and 
regulatory requirements for all new and existing point sources and all cost-effective and reasonable best 
management practices for nonpoint source control.” 
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Department Response: WDEQ-WQD is proposing to revise Chapter 1, Section 13(a)(ii) so that the text will read 
the “The highest statutory and regulatory requirements for all new and existing point source discharges and 
all cost-effective and reasonable best management practices for nonpoint source of pollution shall be 
achieved.” 

 

4.10. Section 14. Designation of Outstanding Aquatic Resource Waters.  
 

WWAB: Section 14 identifies the criteria the Department will use to evaluate a petition to designate an 
Outstanding Aquatic Resource Water and specifies that that Department shall consider “and other values of 
present and future benefit to people.” Should this statement also include the concept of animals and natural 
resources in general because you work with the Wyoming Game and Fish Department and others to protect 
the environment beyond that which is a benefit to humans? Or is DEQ’s mandate to protect resources 
specifically for people? If the mandate is broader, should the phrase be “and values of present and future 
benefit to people and animals”? 
WWAB: What may be confusing is the use of “and” in line 660 that reads “and other values of present and 
future benefit to people.” Is it possible that the “and” may need to be an “or” because the concepts of 
botanical, zoological, fish and wildlife, are not necessarily values of present and future benefit to people? 
WWAB: Maybe the issue is the word “other” because it implies that everything on the list is for benefit to 
people. In this case, it may be appropriate to remove the word “other” and say, “and values of present and 
future benefit to people.” 
WWAB: It is fine as is. 
Department Response: WDEQ-WQD reviewed the proposed text and is proposing to change “and other values 
of present and future benefit to people” to “and other values of present and future benefit to people and the 
environment” to capture values other than human values to be more consistent with the Wyoming 
Environmental Quality Act. Changing “and” to “or” is not appropriate given that the designation should take 
into consideration all applicable values associated with an Outstanding Aquatic Resource Water. Further, 
removing “other” is not appropriate because the phrase is intended to capture other elements that were not 
previously captured in the list. Adding “and the environment” is consistent with provisions in the 
Environmental Quality Act. W.S. § 35-11-301 that prohibit the discharge of “pollution” or “wastes” into waters 
of the state. The definition of “pollution” at W.S. § 35-11-103(c)(i) details a number of specific changes and 
uses that should be protected and also includes a provision that pollution includes anything that “adversely 
effects the environment.” 
 

4.11. Section 15. Water Quality Criteria Applicable to All Surface Waters of the State.  
 

WWAB: On line 742 through 745, which is Section 15(f), “Odors and colors,” to keep with our goal of making 
the regulations simple and easy to understand, and using plain language and active voice, in the phrase that 
says “substances that directly or indirectly, through interaction with other substances,” change “through 
interaction” to “interact.” In the second part the phrase “unacceptable adverse…” is repeated on line 744. If 
revised, it would read: “Substances that directly or indirectly interact with other substances shall not be 
present in amounts that result in unacceptable adverse odors or alterations to the natural color of the water.” 
Department Response: WDEQ-WQD is proposing to revise Section 15(f) to read “Substances shall not be 
present in amounts that result in unacceptable adverse alterations to the odor and color of the water, skin, 
clothing, vessels, or structures. Substances shall not result in odor and colors that impair designated uses.” 
The proposed revisions recast the sentence into the active voice and minimize duplication of unnecessary 
words.  
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4.12. Section 16. Water Quality Criteria for Protection of Aquatic Life Uses. 
 

WWAB: In Table 4, line 854(a) says that the permit applicant must demonstrate that early life stages are not 
present in the water body. I remember taking logic class in high school and remember that it is very difficult 
to prove a negative. Can you tell me how somebody would demonstrate that early life stages are not present? 
Department Response: A permit applicant could demonstrate that early life stages are not present in a 
waterbody by obtaining information from the Wyoming Game and Fish Department that demonstrates that 
the waterbody only has adult fish, as is the case for some stocked or a put and take fisheries. An applicant 
could also work with WDEQ-WQD and the Wyoming Game and Fish Department to collect samples to 
determine whether fish eggs or embryos were present. Documentation that no spawning activity has been 
observed would also be an indication that early life stages are not present. 
 
WWAB: Can you give an example where a permittee would use this process? 
Department Response: Table 4 describes Wyoming’s ammonia criteria. Therefore, the criteria and 
demonstration would come into play in circumstances where a facility such as a wastewater treatment plant 
plans to discharge wastewater that contains ammonia, and the Wyoming Pollutant Discharge Elimination 
System (WYPDES) Program is developing water quality-based effluent limits for ammonia to be included in the 
discharge permit. Whether or not the wastewater treatment plant will be able to demonstrate that early life 
stages are not present in the waterbody will depend on the receiving waterbody. If they are discharging to the 
North Platte River, for example, WDEQ-WQD knows that the North Platte River has a naturally reproducing 
trout population. In that circumstance, the permittee would not be able to successfully demonstrate that early 
life stages are not present. If the wastewater treatment plant were discharging to an intermittent or 
ephemeral drainage, it might be fairly easy for the permittee to demonstrate that early life stages are not 
present. The permittee could work with WDEQ-WQD and the Wyoming Game and Fish Department to 
determine whether the waterbody has a naturally reproducing fish population. In circumstances where the 
permittee can demonstrate that early life stages are not present, WDEQ-WQD would use the “Early Life Stages 
Absent” criteria. 
 
WWAB: Table 3 and Table 4 are not constructed the same. Table 3 is confusing. Table 3 lists “Dissolved Oxygen 
(mg/L)” as the heading in the first column whereas Table 4 has “Total Ammonia Nitrogen (mg/L)” within the 
whole first row and applicable to the entire table. In Table 3, “Dissolved Oxygen (mg/L) should be the top row 
instead of at the top of the column  
Department Response: WDEQ-WQD is proposing to format all the tables such that each of the tables has the 
table description in the table title rather than the first row of the table. 

 
WWAB: In Table 3, if you look at “Coldwater Aquatic Life” and “30-Day Mean,” it says “none.” However, it is 
not clear what “none” means. This should be explained. In Table 7 on page 1-22, on the right-hand column, 
there is no entry for Aldrin for chronic criteria, it’s just blank. I am not sure what the blank means.  
WWAB: Maybe rather than blank we should say “no criteria” or “none” or something.  
WWAB: We could add into the footnotes below the table that any values that are blank do not have a limit.  
Department Response: WDEQ-WQD is proposing to remove “none” from Table 3 and include a footnote that 
reads “Blank cells indicate there is no value for that criteria element.” This footnote was also added to other 
tables with blank cells, including Tables 7, Table 9, and Table 10. 
 
WWAB: Should the site-specific values for chloride in the footnotes in Table 7 be listed in micrograms per liter 
rather than milligrams per liter because the values for chloride within the table are in micrograms per liter? 
Department Response: WDEQ-WQD is proposing to modify the units for the chloride concentrations in the 
footnotes in Table 7 so that the units in the footnotes are the same as the units within the rest of the table. 
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EPA: Exceedance Frequency for pH, Temperature, and Dissolved Oxygen. The proposed draft of Chapter 1 
includes a proposed one-in-three-year exceedance frequency for pH, temperature, and dissolved oxygen. The 
Supplementary Guidance to the Statement of Principal Reasons cites EPA WQS handbooks’ rationale that this 
exceedance frequency allows time for ecosystem recovery. The exceedance frequency and rationale are 
specific to EPA’s toxics criteria developed based on 1985 guidelines. Wyoming has adopted EPA’s criteria 
recommendations for DO and pH into its WQS. EPA’s criteria documents do not explicitly recommend an 
exceedance frequency and EPA recently stated that “EPA does not typically apply this construct to criteria for 
conventional water quality parameters like dissolved oxygen due to inherent differences between these 
parameters and toxic pollutants.” Does WDEQ have information supporting application of the one-in-three-
year exceedance frequency for pH, temperature, and DO? How does the one-in-three-year exceedance 
frequency work with the DO criteria implemented as instantaneous minima to be achieved at all times? 
Department Response: WDEQ-WQD is not proposing to change the one-in-three-year exceedance frequency 
applicable to pH, dissolved oxygen, and temperature.  
 
For dissolved oxygen and pH, the one-in-three-year exceedance frequency is specified in the 2018 version of 
Chapter 1. In the 2018 version of Chapter 1, dissolved oxygen and pH are included along with other aquatic 
life criteria as a “Chronic Value” in the Non-Priority Pollutants table in Appendix B. The table in Appendix B is 
referenced in Section 21, which describes “Specific numeric standards for a number of toxicants are listed in 
the “Aquatic Life Acute Value” and “Aquatic Life Chronic Value” columns in Appendix B of these regulations. 
These standards apply to all Class 1, 2 and 3 waters. For these pollutants, the chronic value (four (4) day 
average concentration) and the acute value (one (1) hour average concentration) shall not be exceeded more 
than once every three (3) years.”  
 
WDEQ-WQD reviewed EPA’s recent statements regarding application of a one-in-three-year exceedance 
frequency to the dissolved criteria EPA promulgated for the Delaware River. Application of a one-in-three-year 
exceedance frequency to the Delaware River criteria would not have been appropriate because the criteria 
were percentile-based and thus included an inherent exceedance frequency.  
 
Continued application of the one-in-three-year exceedance frequency for pH and dissolved oxygen is 
appropriate because it (1) recognizes that aquatic ecosystems can, and do, tolerate periodic excursions above 
the dissolved oxygen and pH requirements protective of aquatic life included in Wyoming’s surface water 
quality standards; (2) is consistent with the one-in-three-year exceedance frequency applicable to other 
aquatic life criteria in Wyoming’s surface water quality standards, helping to facilitate consistent 
implementation of aquatic life criteria; and (3) is consistent with EPA aquatic life criteria guidance6,7,8 that 
recommends a one-in-three-year exceedance frequency for toxics criteria based on the ability of aquatic 
ecosystems to recover from disturbance, including disturbances unrelated to toxic pollutants. WDEQ-WQD 
has revised the Supplementary Guidance to the Statement of Principal Reasons to clarify the one-in-three-year 
exceedance frequency applicable to pH and dissolved oxygen included in the 2018 version of Chapter 1. 
 
Regarding the instantaneous dissolved oxygen minima to be achieved at all times, proposed footnote (d), 
includes text carried over from footnote (4) in Appendix D of the 2018 version of Chapter 1: “Minima are 
considered instantaneous concentrations to be achieved at all times.” Because the minima must be achieved 

 
6 United States Environmental Protection Agency. Guidelines for Deriving Numerical Water Quality Criteria for the Protection of Aquatic 
Organisms and Their Uses. PB85-227049. Office of Research and Development. Electronic version created December 2010 from 1985 
version. Accessed from: https://www.epa.gov/sites/default/files/2016-02/documents/guidelines-water-quality-criteria.pdf. 
7 United States Environmental Protection Agency. Technical Support Document for Water Quality-Based Toxics Control. EPA-440/4-85-
032. Office of Water. September 1985. Accessed from: https://www.epa.gov/nscep. 
8 United States Environmental Protection Agency. Technical Support Document for Water Quality-Based Toxics Control. EPA/505/2-90-
001. Office of Water. March 1991.Accessed from: https://www3.epa.gov/npdes/pubs/owm0264.pdf. 
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at all times, the one-in-three-year exceedance frequency is not applicable. WDEQ-WQD is not aware of issues 
with implementation of the not-to-exceed maxima. 
 
The temperature criteria included in the 2018 version of Chapter 1 do not include an explicit exceedance 
frequency. Thus, the addition of the one-in-three-year exceedance frequency in the proposed revisions to 
Chapter 1 could be considered a change. Given this, WDEQ-WQD has revised the Supplementary Guidance to 
the Statement of Principal Reasons to include additional rationale regarding the derivation of the one-in-three-
year exceedance frequency for Wyoming’s two temperature criteria elements. The rationale describes the 
following:  
 
WDEQ-WQD proposed the one-in-three-year exceedance frequency for temperature to (1) recognize that 
aquatic ecosystems can, and do, tolerate periodic excursions above the temperature requirements protective 
of coldwater aquatic life and warmwater aquatic life included in Wyoming’s surface water quality standards; 
(2) be consistent with the one-in-three-year exceedance frequency applicable to other aquatic life criteria in 
Wyoming’s surface water quality standards, helping to facilitate consistent implementation of aquatic life 
criteria; and (3) be consistent with EPA aquatic life criteria guidance6,7,8 that recommends a one-in-three-year 
exceedance frequency for both acute and chronic toxics criteria and provides additional considerations 
regarding exceedance frequencies based on the ability of aquatic ecosystems to recover from disturbance. In 
addition, proposed one-in-three-year exceedance frequency is consistent with other state’s temperature 
exceedance frequency. For example, Colorado’s temperature criteria9 require the mean weekly average 
temperature and daily maxima criteria to not be exceeded more than once every three years. 
 
EPA’s 1985 Guidelines6, which provides guidance on deriving acute and chronic aquatic life criteria for toxic 
pollutants, describes “Most aquatic ecosystems can probably recover from most exceedances in about three 
years.” Many states, including Wyoming, have used this as the basis for applying a one-in-three-year 
exceedance frequency to aquatic life criteria. EPA’s 1985 Guidelines6 do not provide a rationale for applying 
the same one-in-three-year exceedance frequency to chronic versus acute criteria. The 1985 Guidelines 
include general information applicable to derivation of an exceedance frequency, describing that the 
exceedance frequency should be “based on the ability of aquatic ecosystems to recover from the exceedances, 
which will depend in part on the magnitude and durations of the exceedances,” and “the abilities of 
ecosystems to recover differ greatly, and depend on the pollutant, the magnitude and duration of the 
exceedance, and the physical and biological features of the ecosystem. Documented studies of recoveries are 
few, but some systems recover from small stresses in six weeks whereas other systems take more than ten 
years to recover from severe stress.” This discussion references EPA’s 1985 Technical Support Document for 
Water Quality-Based Toxics Control7.  
 
EPA’s 1985 Technical Support Document For Water Quality-Based Toxics Control7 notes the challenges of 
predicting the number of events that may exceed criteria to inform an appropriate exceedance frequency, but 
ultimately concludes that “most biological communities would not be sufficiently affected if on the average 
there was one event every three years.” EPA’s 1985 Technical Support Document also describes that in 
recovery studies where there was no toxicant residual present, which would be the case for temperature, 
“most fish species could repopulate in as few as three weeks if conditions were advantageous.” In addition, 
the document describes “It is possible in very select situations that a frequency of once every one or two years 
on average might be acceptable” and “for such cases, it would have to be demonstrated that the affected area 
was small and the potential for biological recovery was high.”  

 
9 Colorado Department of Public Health and the Environment. Water Quality Control Commission. Regulation No. 31 – The Basic 
Standards and Methodologies for Surface Water. 5 CCR 1002-31. Effective Date June 14, 2023. Accessed from: 
https://www.sos.state.co.us/CCR/GenerateRulePdf.do?ruleVersionId=10835&fileName=5%20CCR%201002-31. 
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The 1991 updated version EPA’s Technical Support Document for Water Quality-Toxics Control8 also describes 
“EPA recommends a once in 3-years average frequency of excursions of both acute and chronic criteria” and 
outlines that the allowable frequency depends on site-specific factors, including whether the system is 
exposed to high degree of natural disturbances such as floods and droughts such that the resident species are 
predisposed to recover more rapidly because species that are able to recolonize and reproduce quickly, or to 
avoid disturbances, can persist there. The 1991 document outlines that “although the average frequency of 
one criterion every 3 years should usually be protective of lotic communities, more frequent excursions might 
be acceptable in certain situations.” Such situations include lotic systems with refugia such as well-developed 
riparian zones, connected flood plains and meanders, snags, etc. Such systems can recover more rapidly from 
disturbances than segments without refugia because organisms are better able to avoid disturbances and 
return or repopulate. Another situation includes lower-order (i.e., headwater) streams where, because of their 
natural high variability, communities are comprised of species that have short life cycles and/or high dispersal 
ability and can recover from major disturbances in a year or even less. Thus, many lower-order streams, 
particularly those where refugia are available, may be able to tolerate somewhat higher excursion frequencies. 
For example, discharges to lower order streams, particularly those for which refugia are available, may be able 
to tolerate somewhat higher excursion frequencies, unless other considerations are important.”  
 
Given that most of Wyoming waters are (1) likely adapted to natural excursions of the temperature criteria 
due low flows or elevated ambient air temperatures; (2) likely to be adapted to natural disturbances such as 
droughts and floods; (3) lower order/headwaters streams or reservoirs with relatively short residence times 
where aquatic communities typically have shorter life cycles and/or high dispersal abilities; (4) likely to have 
refugia since significant alterations of Wyoming’s waters are limited due to the low population and 
development in the state, the proposed one-in-three year exceedance frequency should allow more than 
sufficient time for systems to recover from excursions of the acute and chronic temperature criteria elements. 
 
EPA: EPA understands WDEQ intends to revise its temperature criteria to be more protective and encourages 
WDEQ to also consider seasonality and chronic endpoints. 
Department Response: WDEQ-WQD does intend to revise its temperature criteria in the future once sufficient 
scientifically defensible information can be compiled and a method for applying the temperature criteria to 
surface waters in Wyoming is identified. When developing this information and approach, WDEQ-WQD plans 
to consider seasonality and chronic endpoints.  
 
EPA: Section 16(c). In Section 16(c), Wyoming’s proposed draft WQS state: “For those pollutants without 
numeric criteria in this Section, maximum allowable concentrations for protection of aquatic life shall be 
determined in its sole discretion, by the Department, using the biological monitoring procedures outlined in 
the following procedures or other scientifically defensible methods…”  

i. The EPA notes that the reference to “sole discretion” at Section 16(c) does not change the EPA’s CWA 
authority granted to the Agency by Congress.  
ii. Please explain what is meant by maximum allowable concentrations and how that will ensure protection 
of the aquatic life use.  
iii. Will methods and procedures other than biologically monitoring procedures be considered for 
pollutants without numeric criteria?  
iv. How and when will multiple lines of evidence be considered when interpreting narrative criteria? 

Department Response: Section 16(c) is intended to direct the use of biomonitoring procedures such as whole 
effluent toxicity tests to derive effluent limitations. As such, WDEQ-WQD is proposing to revise the provisions 
in Section 16(c) to clarify that the biomonitoring methods will be used to derive effluent limitations for 
permitted discharges of pollution and replace reference to EPA’s 1985 Guidelines with the newly published 
National Pollutant Discharge Elimination System Whole Effluent Toxicity Permit Writers’ Manual. The 
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previously proposed text, which was based on Section 21(c)10 of the 2018 version of Chapter 1, was not clear 
regarding the Department’s intent to use the biological monitoring methods in proposed Section 16(c) to 
derive effluent limitations for permitted discharges. In addition, the previous reference to EPA’s 1985 
Guidelines for Derivation of Aquatic Life Criteria, which was included in Appendix E of the 2018 of Chapter 1, 
created confusion because the 1985 Guidelines do not include guidance regarding whole effluent toxicity 
requirements in establishing effluent limitations. The proposed text reads “For those pollutants without 
numeric criteria in this Section, effluent limitations for permitted discharges of pollution protective of aquatic 
life shall be determined, in its sole discretion by the Department, using the biological monitoring methods 
outlined in the follow procedures or other scientifically defensible methods.” 
 
EPA: pH (Section 16(f)). Section 15(h) includes pH criteria of 6.5-9.0 for all surface waters of the state and does 
not identify an acceptable exceedance frequency, which means that there is not one. Section 16(f) identifies 
pH criteria of 6.5-9.0 specific to aquatic life uses with an acceptable exceedance frequency of one in three 
years. How do the pH criteria at 16(f) for the aquatic life use only work with the pH criteria at Section 15(h) 
which apply to all surface waters of the state? Although the magnitudes of the criteria are the same (6.5-9.0), 
the criteria for the aquatic life use at 16(f) include an allowable exceedance frequency of one in three years. 
One option for WDEQ to consider is deleting the criteria at 16(f) to eliminate confusion and to protect waters 
with an aquatic life use equally to those without one. 
Department Response: WDEQ-WQD is not proposing changes to the pH criteria in Section 15 or Section 16, 
as the criteria are consistent with the 2018 version of Chapter 1. The 2018 version of Chapter 1 includes pH in 
Section 26, which applies the 6.5-9.0 criteria to all surface waters without an exceedance frequency. The 2018 
version of Chapter 1 also includes pH within the Non-Priority Pollutant Table in Appendix B. The Non-Priority 
Pollutant Table in Appendix B is referenced in Section 21, which reads “For these pollutants, the chronic value 
(four (4) day average concentration) and the acute value (one (1) hour average concentration) shall not be 
exceeded more than once every three (3) years.” As such, WDEQ-WQD has applied the one-in-three-year 
exceedance frequency to protection of aquatic life uses and not applied the one-in-three-year exceedance 
frequency to other designated uses. WDEQ-WQD is not aware of implementation challenges associated with 
this approach. 
 
EPA: Dissolved oxygen (Section 16(h), Table 3, footnote (a)). It is our understanding that WDEQ intends the 
new footnote a to allow for DO to be lower than the applicable criteria in the hypolimnion when the DO and 
temperature criteria are met in a location with adequate habitat at the time the hypolimnetic DO excursion 
occurs. We recommend WDEQ revise the language to clarify that hypolimnetic excursions of the DO criteria 
can occur when DO and temperature are both met in a location with adequate habitat. WDEQ could revise 
footnote a to read: “In the lower portion of a lake or reservoir, dissolved oxygen may be less than the 
applicable value provided that, when those excursions occur, there is adequate habitat for aquatic life where 
both the applicable biologically based temperature requirements and dissolved oxygen criteria are met.” 
Department Response: WDEQ-WQD is proposing to include “when those excursions occur” within footnote a 
in Table 3.  
 
EPA: Aluminum fraction (Section 16(k), Table 7). In the criteria table at Section 16(k), the aluminum criteria 
are the EPA’s 1988 nationally recommended aquatic life criteria for aluminum. WDEQ identifies the dissolved 
fraction for these criteria. However, since 1999, the EPA has recommended the total recoverable fraction for 
these criteria because it better accounts for, and limits, any physical effects of aluminum flocculates or 
particles to aquatic life. If aluminum criteria are based on dissolved concentrations, toxicity will be 
underestimated, because aluminum hydroxide precipitates that contribute to toxicity would not be measured. 

 
10 “Others. For those pollutants not listed in Appendix B or C of these regulations, maximum allowable concentrations on Class 1, 2 and 
3 waters shall be determined through the bioassay procedures outlined in the references listed in Appendix E of these regulations.” 
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Although WDEQ is not updating these criteria, the EPA recommends implementing these aluminum criteria as 
the total recoverable fraction. 
Department Response: WDEQ-WQD is not proposing changes to the aluminum criteria at this time. WDEQ-
WQD plans to review EPA’s 2018 nationally recommended aluminum criteria during a subsequent triennial 
review. As part of that review process, WDEQ-WQD plans to review recent information and recommendations 
regarding adopting and implementing aluminum criteria in the bioavailable form for characterizing ambient 
water quality. For example, as described in EPA’s 2021 promulgation of aluminum aquatic life criteria for the 
State of Oregon11, “total recoverable aluminum concentrations measured in natural waters may overestimate 
the potential risks of toxicity to aquatic organisms if suspended solids, clays, or particulate matter to which 
aluminum may be bound are present, because total recoverable methods measure bioavailable and non-
bioavailable forms of aluminum.” Further, EPA’s promulgation of Oregon’s aluminum criteria states “for 
characterizing ambient waters, Oregon may also utilize, as scientifically appropriate and as allowable by State 
and Federal regulations, analytical methods that measure the bioavailable fraction of aluminum.”  
 
EPA: Turbidity. In Wyoming’s current WQS, Section 23 applies numeric turbidity criteria of a 10 NTU increase 
to the current coldwater fisheries and drinking water uses (Classes 1, 2AB, 2A and 2B) and a 15 NTU increase 
to warm water or nongame fisheries. The Supplementary Guidance to Statement of Principal Reasons explains 
that Wyoming is replacing these numeric criteria with narrative criteria because the current 10 and 15 NTU 
criteria were not scientifically derived and Wyoming will continue to implement the substance of its Turbidity 
Implementation Policy (i.e., turbidity waiver program) by moving it to Chapter 2 for oversight by the WYPDES 
program (pp. 42-44). The drinking water use in Wyoming’s draft WQS includes a narrative turbidity criterion 
at Section 17(a)(iii); however, it does not appear that the proposed aquatic life criteria include a narrative 
specific to turbidity.  

i. The EPA understands from WDEQ that it considers the general narrative criteria (at proposed Section 15) 
to encompass narrative turbidity criteria for the aquatic life uses. We recommend, however, that WDEQ 
include a narrative specific to turbidity for the proposed coldwater aquatic life and warmwater aquatic life 
designated uses (equivalent to the current Class 1, 2AB, 2A and 2B cold water fisheries and warm water or 
nongame fisheries uses) to avoid the implication that turbidity criteria specific to the aquatic life use no 
longer apply.  
ii. Wyoming’s assessment methodology for turbidity references the current 10 and 15 NTU thresholds and 
states that “Due to the variable nature of turbidity data, WDEQ requires that credible data and a weight of 
evidence approach be used to make designated use support determinations with turbidity data (p. 7).” The 
Supplementary Guidance to Principal Statement of Reasons explains this statement: “In other words, 
evaluation of turbidity data also requires consideration of biological and physical data, as relevant, rather 
than just consideration of turbidity data (p. 58).” Can WDEQ provide any more detail or an example of how 
it will assess the narrative turbidity criteria? 

Department Response: WDEQ-WQD is proposing to revise Section 15(e) to clarify that the “floating and 
suspended” provisions are intended to protect surface waters from excess turbidity. The proposed revisions 
include (1) revising the section title from “Floating and suspended solids” to “Floating, suspended, or dissolved 
materials” and (2) adding turbidity to the narrative. “Floating and suspended solids” was changed to “floating, 
suspended, or dissolved materials” because turbidity can include more than just “solids.” For example, 
turbidity can include dissolved materials that can scatter light. The proposed text reads “Floating, suspended, 
or dissolved materials. Floating, suspended, or dissolved materials, including excess sediment and turbidity, 
shall not be present in amounts that constitute pollution or impair designated uses.” As noted in the 
Supplementary Guidance to the Statement of Principal Reasons, WDEQ-WQD included specific provisions 
related to turbidity for the drinking water use because the Safe Drinking Water Act implementing regulations 

 
11 United States Environmental Protection Agency. Federal Aluminum Aquatic Life Criteria Applicable to Oregon. Federal Register 
Volume 86. No 52. March 19, 2021. Accessed from: https://www.epa.gov/wqs-tech/aluminum-aquatic-life-criteria-applicable-oregon-
fresh-waters-final-rule 
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include specific requirements for turbidity levels applicable to public water systems. WDEQ-WQD is not 
proposing to include turbidity within Section 16, Protection of Aquatic Life, because Section 16(b) already 
includes a number of general narratives for protection of aquatic life that can be used to protect aquatic 
communities from turbidity pollution. Section 16(b) does not identify any specific constituents. Thus, inclusion 
of turbidity could be interpreted to mean that turbidity is more important than other constituents captured 
within the narrative criteria.   
 
WDEQ-WQD anticipates implementing the proposed narrative provisions, including those for floating, 
suspended, or dissolved materials in Section 15, aquatic life protections in Section 16, and both general and 
turbidity-specific narratives applicable to drinking water protections in Section 17 in a similar manner to that 
described in Wyoming’s Methods for Determining Surface Water Quality Condition (Assessment 
Methodology). As described in the Assessment Methodology, WDEQ-WQD plans to use credible data, and a 
multiple-lines-of-evidence approach to make designated use support determinations using turbidity data.  
 
WDEQ-WQD utilized this approach in the December 2023 Badwater Creek Project Water Quality Criteria 
Evaluation Report12 that resulted in the inclusion of a 17.1-mile segment of Badwater Creek on Wyoming’s 
2024 303(d) of Impaired Waters for not meeting its aquatic life uses due to a number of causes, including 
turbidity. In the evaluation of narrative provisions in Section 16, Floating and Suspended Solids, and Section 
32, Biological Criteria, of the 2018 version of Chapter 1, which are similar to the proposed narrative provisions 
in Section 15 and Section 16 of Chapter 1, WDEQ-WQD: (1) documented degraded biological conditions of 
both the macroinvertebrate and fish communities by comparing communities upstream and downstream of 
the source of elevated turbidity; (2) summarized median and mean turbidity data collected over 15 sampling 
events; (3) provided photographs of typical elevated turbidity conditions; (4) noted the increase in turbidity 
upstream and downstream of the source; (5) described that the elevated turbidity occurred during all 
hydrologic conditions, including baseflow and runoff, suggesting that the turbidity increase was not due to 
precipitation events, runoff events, or geology; (6) compared turbidity increases observed in similar 
tributary/confluence scenarios; and (7) outlined how suspended and bedded sediments can impact and 
degrade aquatic communities.  
 
WDEQ-WQD routinely uses a similar multiple lines evidence approach to determine attainment of narrative 
criteria and assess designated use support. As another example, 3 segments of Crow Creek in the South Platte 
Basin totaling 7.8-miles were identified as not meeting their aquatic life uses due to sedimentation/ siltation. 
In this assessment13, macroinvertebrates and physical data (bed material size; bankfull stream power; ratio of 
run and riffle slopes to reachwide channel slope; bankfull channel width; depositional feature; bankfull pool 
depth; reachwide slope; channel scour) were used to determine attainment of narrative criteria. WDEQ-WQD 
also translated the applicable narrative criteria into a restoration plan in the Crow Creek Watershed Sediment 
Total Maximum Daily Loads14. In this plan, WDEQ-WQD used three categories of targets to meet narrative 
water quality standards. One was a direct measure of the health of the aquatic community; one represented 
stream-bottom sediment deposition that consisted of four indicators; and one represented water column 
sediment concentration that was the TMDL target.  
 

 
12 Wyoming Department of Environmental Quality. Water Quality Division. Badwater Creek Project Water Quality Criteria Evaluation 
Report. December 2023. Accessed from: 
https://gis.deq.wyo.gov/MAPS/WQD_ACTIVE_PROJECTS/IR/AR/WYBH_BadwaterCreekAlkaliCreek_2020.pdf 
13 Wyoming Department of Environmental Quality. Water Quality Division. Water Quality Condition and Designated Use Determination 
for Crow Creek, South Platte Basin, 2007-2008. June 2009. Accessed from: 
https://gis.deq.wyo.gov/MAPS/WQD_ACTIVE_PROJECTS/IR/AR/WYSP_CrowCreek_2009.pdf 
14 Wyoming Department of Environmental Quality. Water Quality Division. Technical Support Provided by Tetra Tech, Inc. Crow Creek 
Watershed Sediment Total Maximum Daily Loads. September 19, 2022. Accessed from: 
https://drive.google.com/file/d/1eScOkx4K5QUrLhAABaqRX4mAYOXitUbD/view?pli=1  
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WDEQ-WQD anticipates using a similar multiple-lines-of-evidence approach for determining attainment of 
narrative turbidity criteria protective of drinking water uses. Turbidity data from surface waters could be 
coupled with turbidity data from public water systems and their efforts to address excess turbidity. Turbidity 
data from surface waters could involve sampling near the raw water intake and sampling at a location that 
lacks anthropogenic sources of turbidity (e.g., sites on the same waterbody upstream of sources of turbidity 
or sites from a comparable waterbody without anthropogenic sources of turbidity). Information from public 
water system could include exceedances of Safe Drinking Water Act turbidity requirements; changes to 
operations that have been implemented or that would need to be implemented to address excess turbidity 
(e.g., turning off raw water intakes for periods of time); additional treatment or infrastructure necessary to 
address excess turbidity (e.g., additional flocculant and coagulant; alternative filtration systems; water storage 
to rely upon during periods of time when turbidity exceeds requirements, etc.); costs associated with any 
necessary changes to treatment; and potential impacts of treatment costs on rate payers. References and 
resources may include EPA’s Guidance Manual for Compliance with the Surface Water Treatment Rules: 
Turbidity Provisions15; EPA’s Clean Water Act Financial Capabilities Assessment Guidance16; and Oregon’s 
Turbidity Technical Review17.  
 
WDEQ-WQD also may, as resources allow, develop more detailed Assessment Methods for determining 
attainment of narrative criteria protecting designated uses from excess turbidity. 
 
EPA: Ammonia. The Supplementary Guidance to Statement of Principal Reasons explains that numeric 
ammonia criteria apply to the coldwater and warmwater aquatic life uses and then goes on to state:Also 
consistent with the previous version of Chapter 1, narrative, but not numeric ammonia criteria, are applicable 
to other aquatic life uses. Narrative ammonia criteria are applicable to the new modified aquatic life use 
because waters designated for modified aquatic life may have cold water fish, warm water fish, or no fish. 
Thus, neither the cold water nor the warm water criteria are appropriate (p. 51). To achieve consistency with 
40 CFR § 131.11,11 the EPA recommends Wyoming update its numeric ammonia criteria to reflect the EPA’s 
2013 recommendations and apply numeric criteria to all aquatic life designated uses, including those intended 
to protect organisms other than fish. As reflected in the EPA’s 2013 recommended ammonia criteria for the 
protection of aquatic life, ammonia is toxic to aquatic invertebrates. Wyoming’s ammonia criteria are based 
upon the EPA’s 1999 recommended criteria, which do not protect the more sensitive freshwater invertebrate 
species such as unionid mussels and gill-breathing snails. The 1999 recommended aquatic life criteria for 
ammonia were based on the most sensitive endpoints known at the time: the acute criterion was based on 
salmonid fish toxicity information, and the chronic criterion was based on bluegill sunfish early life stage 
toxicity. In 2003, the EPA became aware of new toxicity studies indicating the relative sensitivity of freshwater 
mussels to ammonia and began to update the 1999 criteria to reflect this new information. In April 2013, EPA 
finalized the updated ammonia criteria that are applicable nationally, taking into account the latest toxicity 
information for freshwater species, including unionid mussels and gill-breathing snails. The 2013 criteria 
supersede EPA’s previously recommended 1999 criteria. WDEQ has not updated its ammonia criteria to reflect 
the EPA’s current 2013 recommendation. 

Department Response: WDEQ-WQD is not proposing changes to its ammonia criteria at this time. WDEQ-WQD 
plans to review EPA’s 2013 recommended ammonia criteria during a subsequent triennial review. 

 
15 United States Environmental Protection Agency. Office of Water. Guidance Manual for Compliance with the Surface Water Treatment 
Rules: Turbidity Provisions. EPA 815-R-20_004. June 2020. Accessed from: https://www.epa.gov/sites/default/files/2020-
06/documents/swtr_turbidity_gm_final_508.pdf 
16 United States Environmental Protection Agency. Office of Water. Clean Water Act Financial Capability Assessment Guidance. 
800B24001. March 2024. Accessed from: https://www.epa.gov/system/files/documents/2023-01/cwa-financial-capability-assessment-
guidance.pdf 
17 Oregon Department of Environmental Quality. Water Quality Standards. Turbidity Technical Review. Summary of Sources, Effects, 
and Issues Related to Revising the Statewide Water Quality Standard for Turbidity. April 24, 2014. Accessed from: 
https://www.oregon.gov/deq/FilterDocs/TurbidityTechRev.pdf 
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4.13. Section 17. Water Quality Criteria for Protection of Drinking Water Use. 
 

WWAB: There are a number of double negatives. In Section 17(a) on line 881, it says “Narrative criteria. 
Pollution shall not result in non-support of drinking water uses.” What are you trying to say? Are you trying to 
say that degradation of drinking water uses? What does “non-support of" mean? 
WWAB: Is it possible to wordsmith? Maybe where it…? I understand what you're trying to say, if you read it, 
it kind of cancels each other out. Pollution shall not result in what to drinking water uses? 
Department Response: WDEQ-WQD is proposing to reword the water quality criteria in Sections 15-24 to 
remove double negatives. In most cases, the proposed text reads, pollution (or some pollutant or condition) 
“shall not impair” the designated use. 
 
WWAB: Given the pollutant concentrations in the tables, are laboratories able to easily meet these limits with 
standard analytical methods?  
Department Response: There are instances where water quality criteria are below standard analytical 
methods. An example WDEQ-WQD has encountered with WDEQ’s water quality laboratory is our aquatic life 
criteria for cadmium. In the case of cadmium, WDEQ-WQD takes the reporting limit into consideration when 
evaluating attainment of the criteria and when establishing effluent limitations for permitted point source 
discharges. In most cases, WDEQ-WQD would consider the criteria and any effluent limits to be met if 
concentrations are below the reporting limit. The federal Clean Water Act water quality standards regulation 
at 40 § CFR 131 requires that water quality criteria protect the designated use. As such, EPA’s recommended 
criteria and Wyoming’s water quality criteria cannot consider whether an analytical method can meet the 
criteria.  

 

4.14. Section 19. Water Quality Criteria for Protection of Industry Use.  
WWAB: Section 19, says “pollution shall not result in the non-support of industry use,” yet in “ii,” it says, 
“unacceptable adverse effects to raw water treatment”. Would it be okay if we said “unacceptable adverse 
impacts to industrial uses” since these are saying the same thing? 
Department Response: WDEQ-WQD is not proposing additional changes to the proposed narrative criteria, 
outside of removing the double negative, because each of the narrative elements have a specific purpose. The 
first narrative in Section 19(b)(i) is a general narrative to broadly protect the industry use. This narrative 
element can be used in any circumstance when designated use support is necessary (e.g., assessing whether 
pollutant levels support or impair a designated use; derive effluent limits to protect the designated use; 
addressing illegal discharges of pollution). The second narrative in Section 19(b)(ii) identifies a specific 
endpoint to ensure water quality is of sufficient quality to support industrial uses. This narrative can facilitate 
translation of the narrative criteria into numeric thresholds. Similar to the general designated use protection 
narrative, the more specific narrative can be used to assess attainment of the designated use, derive effluent 
limits, and to address illegal discharges of pollution that may impact the use. The proposed narrative criteria 
in Section 19 are similar to the narrative criteria in Sections 16, 17, 18, 20, 21, 22, 23, and 24, which all include 
both the general designated use protection narrative and the specific endpoint narrative(s). 

 

4.15. Section 22. Water Quality Criteria for Protection of Recreation Uses. 

EPA: Deletion of the single sample maxima without adoption of the STV value for the proposed full body 
contact use appears inconsistent with 40 CFR § 131.11(a)(1), which requires, “States must adopt those water 
quality criteria that protect the designated use. Such criteria must be based on sound scientific rationale and 
must contain sufficient parameters or constituents to protect the designated use.” 

 
In WDEQ’s Response to Scoping Comments it responds to the EPA’s recommendation in our July 31, 2023, 
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letter to adopt STVs to protect the recreational use (pp. 38-39). Neither the Response to Scoping Comments 
nor the Supplementary Guidance to Statement of Principal Reasons include a scientific rationale for why the 
STV is not necessary to protect waters in Wyoming. The EPA requests that WDEQ provide any additional 
rationale and, specifically, a scientific rationale for why the STV is not necessary to protect the proposed “full 
body contact” (and currently “primary contact”) recreational designated use in Wyoming. 

 
The EPA recommends that Wyoming adopt the STV recommended in our 2012 national recommended water 
quality criteria for the “full body contact” use. For the fecal indicator bacteria E. coli, this value is 410 cfu/100 
mL implemented as a 90th percentile. 
 
Department Response: To address EPA’s concerns, WDEQ-WQD is proposing to retain the four single sample 
maxima concentrations included in the 2018 version of Chapter 1 for the purpose of deriving single-sample 
maximum effluent concentrations for permitted discharges. WDEQ-WQD is proposing to remove text 
discussing the use of these values to post recreational use advisories because Wyoming’s Waterborne 
Pathogen Public Notification Process18 utilizes the beach action value of 235 cfu/100 mL included in EPA’s 2012 
Recreational Water Quality Criteria19. WDEQ-WQD considered adoption of the statistical threshold value of 
410 cfu/100 mL outlined in EPA’s 2012 recreational water quality criteria and concluded that additional time 
is necessary to evaluate implications to Wyoming’s Water Quality Monitoring, Assessment, TMDL, and 
Permitting Programs. 
 

4.16. Section 23. Water Quality Criteria for Protection of Scenic Use. 
 
WWAB: On line 999, I would move “wastes” up to after “settleable solids” so that there's only one “and” as 
opposed to “floating materials and suspended solids, and wastes.” So it would read “colors, taste, settleable 
solids, ‘comma’, wastes ‘comma’”. Yeah, “floating materials and suspended solids”.. Line 999 – remove 
“wastes” after “settleable solids” colors, taste, settleable solids. 
Department Response: WDEQ-WQD is proposing to revise Section 23(b)(ii) to read “Pollution shall not result 
in unacceptable adverse impacts to the aesthetics of Surface Waters of the State, including but not limited to, 
odors, colors, tastes, settleable solids, wastes, and floating, suspended, and dissolved materials.” 
 
WWAB: Do we have areas that are designated as scenic use already? Who makes that determination? And 
how does that work? 
WWAB: Are there plans to do assessments in the future? 
WWAB: If the state is not using the scenic value use, it may be appropriate to remove the use., lest it be used 
as vehicle for pursuing litigation or certain agendas against the state for values that are very subjective. If you 
find something very subjective and you cannot scientifically defensible numbers to it, it seems like that could 
draw the state into litigation that would problematic. 
Department Response: Wyoming’s surface water quality standards have included a scenic value use since 
1979 and all surface waters of the state have been assigned the scenic value use by default. WDEQ-WQD does 
not typically assess attainment of the scenic value use and no waters are currently included in Wyoming’s 
303(d) List of Impaired Waters due to non-support of scenic value use. WDEQ-WQD contemplated removal of 
the scenic value use and is not proposing to remove the scenic value use at this time. WDEQ-WQD may 
consider removing the scenic value use in the future.  
 

 
18Wyoming Department of Environmental Quality. Water Quality Division. Waterborne Pathogen Public Notification Process for Publicly 
Accessible Water Recreation Sites. April 14, 2023. 
19 United States Environmental Protection Agency. Recreational Water Quality Criteria. Office of Water 820-F-12-058. 2012. Accessed 
from: https://www.epa.gov/sites/default/files/2015-10/documents/rwqc2012.pdf. 
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4.17. Section 23. Water Quality Criteria for Protection of Terrestrial Wildlife Use. 
WWAB: Why this was broken out into all these little sections that are essentially structured the same, where 
they have “narrative criteria” and “the non-support of…” and then “unacceptable adverse impacts to…”. Is 
there a reason to have them all broken out separately in separate sections rather than kind of…Would it be 
too confusing to have them all combined? Or anyways, just that was my question, I don't have a strong feeling 
about it. I'm just wondering why you chose to do it this way. 
Department Response: WDEQ-WQD is proposing to retain the proposed rule text for water quality criteria 
applicable to each designated use because the format (1) makes it easy to identify the criteria elements 
applicable to each designated use; and (2) is consistent with rule guidance that requires a minimum of two 
subsections (i.e., (a) and (b)) whenever subsections are used. WDEQ-WQD is also proposing to retain the 
proposed rule text such that each designated use has its own section of applicable water quality criteria 
because: (1) separate sections make the it more clear which water quality criteria are applicable to each 
designated use; (2) the rule is simpler and easier to read, as some designated uses have a number of water 
quality criteria that would require multiple paragraphs, subparagraphs, etc. if all the water quality criteria were 
included in one section; and (3) separate sections will make it easier to modify water quality criteria for specific 
designated uses in the future.  
 

4.18 Section 25. Modifications to Water Quality Criteria. 
WWAB: On page 1-32 on line 1019, it appears that “be” was inadvertently left in. It should say “water quality 
criteria shall protect downstream” rather than “shall be protect.” 
Department Response: WDEQ-WQD is proposing to revise Section 25(a) to remove “be.” 
 
WWAB: Where it says requirements “SubParagraphs (A) through (D),” I think we're missing an “of” or an “in”. 
There appears to be a word missing there. 
Department Response: WDEQ-WQD is proposing to revise Section 25(b)(i) to include the word “in” before 
“Subparagraphs (A) through (D)” to be consistent. WDEQ-WQD is also proposing to revise “SubParagraph” to 
“Subparagraph.” 
 

4.19. Section 26. Discharger Specific Variances. 
 

WWAB: The sentence in line 1130, “The Department shall publicly notice the reevaluation and provide an 
opportunity for public comment for a minimum of 30 days,” is an awkward construction. 
Department Response: WDEQ-WQD is proposing to revise Section 26(f)(ii) to clarify the public notice 
requirement. The proposed text reads “The Department shall notify the public of the reevaluation and provide 
a minimum of 30 days for the public to comment.” 
 
WOC: Our primary concern is the potential removal of the public comment opportunity pertaining to the 
Department’s process for granting discharge specific variances. Within the existing Chapter 1 standards’ 
Section 37(a), Discharger Specific Variances (pg. 1-25), it states: (a) Following public notice and opportunity 
for comment, including at least one public hearing with a minimum of 45-day notice, the administrator may 
grant a permittee a variance to a designated use and water quality criteria for ammonia and/or nutrients (e.g., 
total nitrogen, total phosphorus). Upon reviewing the corresponding section in the revised Chapter 1 
standards, Section 26(a), Discharger Specific Variances states: (a) The Department may adopt a time-limited 
designated use and water quality criteria for ammonia or nutrients (e.g., total nitrogen, total phosphorus) 
through revision of this Chapter, either at its discretion, or upon receipt of a petition in accordance with the 
Department’s Rules of Practice and Procedure, Chapter 3, Section 3. While the 30-day opportunity for public 
comment during the Department’s regular re-evaluation for discharger specific variance found in Section 
26(f)(ii), there is no mention or retention of the 45-day public comment period on the front end of the process 
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for granting discharger specific variance. We question why public review has been removed in the revised rules 
and the justification for why this change was not included in the Statement of Principle Reasons for Adoption. 
We were unable to understand whether or not this was done to bring rules consistent with the Department's 
Rules of Practice and Procedure, Chapter 3, as stated, or just an intentional removal of opportunity for public 
comment. Regardless, we urge the department to restore the 45-day public comment period as stated in 
Section 37(a) of the current Chapter 1 standards. 
Department Response: The Department is proposing that all discharger specific variances be adopted through 
the rulemaking process. Thus, public comment opportunities would be provided as part of the rulemaking 
process and are not described separately within the Chapter. WDEQ-WQD has clarified this intent within the 
Supplementary Guidance to the Statement of Principal Reasons. 
 

4.20. Section 27. Mitigation Requirements for Wetlands Not Subject to the 
Jurisdiction of the Clean Water Act. 

WWAB: How often is this section utilized? 
Department Response: WDEQ-WQD advises project proponents of these requirements, but rarely sees 
circumstances where more than one acre of non-Waters of the United States (WOTUS) wetlands are impacted 
and require mitigation. It is more typical that WDEQ-WQD evaluates projects where the potentially impacted 
wetland is a WOTUS that would require a 404 permit and a 401 certification.  
 
WWAB: Are you still receiving notice if there's an intent to drain a non-WOTUS wetland? 
Department Response: WDEQ-WQD has not seen a notice to drain a non-WOTUS wetland during the time 
Administrator Zygmunt has been Administrator.  
 
WWAB: On line 1160 the phrase “man-made” is used. The literature you sent regarding the changes you made 
described your attempt to eliminate the use of “man-made.” Is it possible to use the term artificial wetlands? 
I know “human made wetlands” is an awkward thing to say, but if there is a way to get rid of “man,” that 
would be preferable.  
Department Response: WDEQ-WQD is not proposing to modify “man-made wetlands” because “man-made 
wetland” is a defined term in the Wyoming Statutes. 

 

4.21. Section 28. Incorporation By Reference. 
 
WFBF: When you incorporate materials by reference and there is a change to the reference, does that 
necessitate an entire rulemaking process by the body, and if, so, how often is that going to be?  
Department Response: The incorporated materials include a specific date and do not incorporate any updates 
to the materials. As such, in circumstances where the WDEQ-WQD would like to update the incorporated 
reference, that change would need to be made through the rulemaking process. WDEQ-WQD is required under 
the Clean Water Act to review our surface water quality standards every three years, so WDEQ-WQD 
anticipates undertaking regular rulemakings for Chapter 1.  
 
WFBF: One of the incorporated materials is a Wyoming Game and Fish database. This has always been a 
concern for me because it is incorporating another agency’s database into this document. If I were affected 
by Game and Fish’s classification and you do not feel that this is accurate information. Are you required to go 
through revisions to Wyoming DEQ’s or would you argue with Wyoming Game and Fish? 
Department Response: The Wyoming Surface Water Designations document incorporates the June 2000 
version of the Wyoming Game and Fish’s Stream and Lake Database. Updates to the database are not 
incorporated. Incorporating a new version of the database would require a separate rulemaking. WDEQ-WQD 



Wyoming Surface Water Quality Standards Triennial Review  

Response to Comments Received on or Before June 13, 2024 27 

anticipates updating the aquatic life uses in the future and identifying a way to assign those uses to surface 
waters that considers more than just the Game and Fish database. 
 

4.22. Surface Water Designations  
EPA: The EPA appreciates WDEQ’s resolution of outstanding designated use revisions by reassigning the 
limited aquatic life use, which is equivalent to the previously assigned Class 3 aquatic life use for waters 
without fish (Supplementary Guidance to the Statement of Reasons, pp. 80- 81, Table 7). The EPA did not 
approve the Class 4 assignment to these waters because UAAs that sufficiently demonstrated that the aquatic 
life use is not attainable were not completed. 
 
CWA Section 101(a)(2) and the CWA regulations at 40 CFR § 131.10 establish a rebuttable presumption that 
aquatic life, fish consumption and recreational uses should be designated and protected unless data and 
information exist affirmatively demonstrating, through a UAA, that those designated uses cannot be attained. 
Although these waters were designated Class 3 prior to the downgrade to Class 4, these uses will not include 
a fish consumption use (and the associated criteria). Additionally, numeric aquatic life criteria for DO, 
temperature, chloride, and ammonia do not apply. 
 
Without data or information in the form of a UAA to demonstrate that fish do not occur in these waters, the 
EPA recommends that WDEQ apply either the fish consumption use and a coldwater or warmwater and 
nongame fish use to these waters. The EPA also recommends WDEQ explain how it will apply its narrative 
criteria to protect aquatic life in these waters from impacts to DO, temperature, chloride and ammonia. 
Department Response: Proposed changes to surface water designations are intended to align the designations 
with those previously approved by EPA. WDEQ-WQD is not proposing additional changes at this time due to 
the number of other changes associated with this revision to Wyoming’s surface water quality standards. 
WDEQ-WQD’s Methods for Determining Surface Water Quality Condition4 provides details on how WDEQ 
evaluates attainment of narrative criteria. In circumstances where WDEQ-WQD determines water quality 
criteria are not being met, WDEQ-WQD will work with partners to develop a restoration plan, and if needed, 
a total maximum daily load. Wyoming’s Pollutant Discharge Elimination System Program conducts a 
reasonable potential analysis to determine whether a proposed discharge may cause a violation of Wyoming’s 
surface water quality standards. In circumstances where a violation may occur, the WYPDES Program includes 
effluent limitations within the permit. As part of this process, whole effluent toxicity testing can be included, 
as necessary, for protection of aquatic life. Wyoming’s 401 Certification Program evaluates projects to 
determine whether they will cause a potential violation of Wyoming’s surface water quality standards and 
provides conditions for the 404 Permit to ensure compliance with the standards.  

 

4.23. Lower Murphy Creek Site-Specific Selenium Criteria 
 

EPA: Anthropogenic selenium contributions. A sand and gravel mining operation is located at the upper end 
of the reach for which the site-specific criteria are proposed (Location ET1590 on Figure 1). Table D shows that 
runoff concentrations of selenium at MC, near the sand and gravel operation, are much higher than those in 
MC-2, which is further downstream and farther from the sand and gravel operation. 

a. Are there conditions under which the sand and gravel operation facility discharges? If so, when? 
b. Have any data been collected to document whether there are elevated concentrations of selenium 
downstream of the sand and gravel mining operation, including during a storm event (as was documented 
for the bentonite mines)? 
c. Is the stormwater land-applied within the watershed? If so, where? Are there data characterizing the 
quality of the stormwater that is land-applied? 

Department Response: WDEQ-WQD is not aware of discharges from the sand and gravel mining operation. 
As noted in the proposal, reports from the facility indicated no surface discharges occurred in 2021, 2022, or 
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2023. WDEQ-WQD does not have data from immediately downstream of the sand and gravel operation, 
including following a storm event. However, during synoptic sampling in September 2009, the site downstream 
of the gravel mine was dry despite concentrations of 17 µg/L dissolved selenium even further downstream of 
the gravel pit (see Figure 1 of the proposal). WDEQ-WQD is also not aware of stormwater being land-applied 
within the watershed and as such does not have data characterizing the quality of land-applied stormwater.  
 
EPA: Data. The proposal states, “Samples not collected at MC or MC-2 were excluded from analysis due to 
suspected collection from standing water and general unrepresentativeness. Further, samples collected 
upstream of MC…were below the detection limit or the stream channel was dry.” 

a. What data were excluded? Can WDEQ provide, or point to, these data? How does including these data 
affect the proposed criteria values?  
b. Are these stations that were excluded within the reach identified for site-specific criteria? Was aquatic 
life present in these pools of standing water? If so, those values may be relevant to assuring that aquatic life 
is protected during dry periods where limited pools of water are present rather than flowing water.  
c. Non-detects are important to consider and would influence the value identified as the 85th percentile. 
Were non-detect data generally included in derivation of the proposed criteria? 

Department Response: All data collected as part of the study were described and included in the site-specific 
criteria technical support document (see Appendix C of the April 2024 Technical Support Document for Site-
Specific Selenium Aquatic Life Criteria for Lower Murphy Creek for documentation provided from WWC 
Engineering). For deriving the site-specific criteria, WDEQ-WQD included all data collected on Murphy Creek 
at MC and MC-2, including data collected during synoptic sampling in 2009. WDEQ-WQD only excluded a small 
number of samples from the synoptic sampling sites collected in 2009 and 2011 at sites other than MC and 
MC-2. Inclusion of data from both 2009 and 2011 would have over-represented the September 2009 and June 
2011 sampling periods relative to other sampling dates for Murphy Creek. As noted in the April 2024 Technical 
Support Document for Site-Specific Selenium Aquatic Life Criteria for Lower Murphy Creek, non-detect data 
were included in the derivation of the proposed criteria, with ½ of the reporting limit of 5.0 µg/L or 2.5 µg/L 
used to represent data below the reporting limit.  
 
EPA: Reporting limits. Lastly, if future water column data is collected, the EPA recommends using an analytical 
method that has a reporting limit lower than 5 µg/L in order to get a more accurate assessment of the actual 
concentration of selenium in the water for those locations where measurements were less than 5 µg/L. 
Department Response: WDEQ-WQD will evaluate reporting limits if additional data is collected in Murphy 
Creek. 

 
EPA: Designated use support. As the EPA has previously communicated, we are concerned that the proposal 
does not include a demonstration that the site-specific criteria will protect the designated use.  Based on 
WDEQ’s responses to our 2016 comments (Response to Scoping Comments, Section 4.0) and conversation 
with WDEQ, there are three problems related to this lack of demonstration: 

a. There are no biological survey data collected from Murphy Creek but the documents describe anecdotal 
observations of invertebrates and minnows. 
b. WDEQ does not have an established method to assess the “aquatic life other than fish” designated use.  
c. Observations of fish in Murphy Creek suggest that the current designated use (i.e., aquatic life other than 
fish) is not appropriate and that an aquatic life use including protection of fish may be an existing use that 
warrants designation and protection. 
 

If available, please provide any additional data or information describing the aquatic life present in Murphy 
Creek and an assessment of that community. The past UAA notes the presence of invertebrates and minnows 
in Murphy Creek but does not note the quality of that community to demonstrate that the aquatic life is being 
protected at current selenium concentrations. 
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The EPA recommends evaluating the appropriateness of the current designated use for this water body. While 
the current designated use is for aquatic life other than fish, the report notes that “minnows were noted in 
the central to lower portion of the stream.” As fish are observed in parts of this water body it is likely more 
appropriate for the designated use on this water body to be for aquatic life, including fish. If possible, also 
please provide a map where minnows have been observed in this water body. If WDEQ chooses to pursue a 
use change, then it may want to consider also including fish tissue elements as part of the site-specific criterion 
for selenium.  The EPA’s national recommendations are a criterion element of 15.1 mg/kg dry weight for egg-
ovary tissue and 8.5 mg/kg dry weight for whole body tissue or 11.3 mg/kg dry weight for muscle tissue. 
Additional information can be found in the 2021 Revision to: Aquatic Life Ambient Water Quality Criterion for 
Selenium Freshwater 2016.12 
Department Response: As described in the April 2024 Technical Support Document for Site-Specific Selenium 
Aquatic Life Criteria for Lower Murphy Creek, WWC Engineering noted the presence of invertebrates and 
minnows at numerous sites on Murphy Creek. WDEQ-WQD is unaware of additional biological data collected 
on Murphy Creek that could be used to demonstrate that current selenium concentrations support aquatic 
life in Murphy Creek. WDEQ-WQD understands that EPA believes this information is essential for EPA to 
approve the proposed site-specific criteria. After consultation with the Powder River Conservation District, 
WDEQ-WQD is proposing to remove the proposed site-specific aquatic life selenium criteria for Lower Murphy 
Creek. WDEQ-WQD will continue to work with the Powder River Conservation District and other stakeholders 
to identify a path forward for Lower Murphy Creek.  
 
WDEQ-WQD has not done an evaluation as to whether it would be appropriate to modify the designated uses 
of Murphy Creek. As such, WDEQ-WQD is not recommending changes to the designated uses applicable to 
Murphy Creek at this time. WDEQ-WQD will consider potential revisions in a subsequent triennial review.  
 
EPA: Duration and terminology. Table F in the Lower Murphy Creek site-specific criteria proposal identifies a 
5-year duration for the acute and chronic criteria. Footnote 2 to Table 7 in the draft proposed WQS states that 
“attainment of the chronic and acute criteria will be based on the 85th and 95th percentile, respectively, of 
data from the most recent 5-year period.” At Section 16(k), Wyoming’s WQS state “[i]n all Surface Waters of 
the State designated for aquatic life, pollution shall not result in the one-hour average acute or four-day 
average chronic values in Table 7 to be exceeded more than once every three years.” 

The EPA is concerned that the duration for criteria described as “acute” and “chronic” are inappropriate. 
Because the intent of these criteria is to maintain an existing condition and because the proposed criteria are 
not based on toxicity testing for acute and chronic effects, the EPA recommends that Wyoming consider 
eliminating use of the terms “acute” and “chronic.” This change would address our concerns about the 5-year 
duration as too long for 
“acute” and chronic” criteria. For example, the text at Footnote (i)(2) to Table 7 could read: Lower Murphy 
Creek from the confluence with an unnamed tributary, longitude - 106.739669, latitude 43.562588, 
downstream approximately 16.9 miles to the confluence with the South Fork Powder River in the Powder River 
watershed, has a chronic site-specific dissolved selenium values of 11 μg/L as an 85th percentile and an acute 
dissolved selenium value of 16 μg/L as a 95th percentile. Attainment of the chronic and acute criteria will be 
based on the 85th and 95th percentile, respectively, of data from the most recent 5-year period. 

 
A second option would be allowing the default durations for aquatic life criteria in Table 7 (Section 16(k)) to 
apply to footnote (i)(2) which is the site-specific criteria for Lower Murphy Creek. A third option is using the 
water column duration for the EPA’s recommended 304(a) selenium criterion, which is a 30-day averaging 
period for the chronic criterion. For the acute criterion, an even shorter time period should be used since 
acute impacts can occur in a very short time period. 
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Department Response: As described previously, WDEQ-WQD is proposing to remove the site-specific aquatic 
life selenium criteria for Lower Murphy Creek from the proposed revisions to Chapter 1. As such, additional 
changes to terminology associated with the proposed criteria are not necessary at this time. Should WDEQ-
WQD propose percentile-based criteria at some point in the future, WDEQ-WQD will consider using 
terminology other than “chronic” and “acute.” 
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Appendix A. Public Notices Regarding Comment Period That Ended June 
13, 2024. 
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A.1. Casper Star Tribune Proof of Publication.  
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A.2. WDEQ Listserv Notice. 
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Appendix B. Written Comments Received During the Comment Period 
That Ended June 13, 2024. 
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B.1. Environmental Protection Agency  
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B.1. Wyoming Outdoor Council  
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Appendix C. Transcript of Water and Waste Advisory Board Meeting, 
Casper, WY, June 13, 2024. 
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