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CHAPTER 7
FINANCIAL ASSURANCE REQUIREMENTS

Section 1. —In General.

(a) Autherity—The-autherity forthe rules-andregulationsThis Chapter is promulgated
in-this-chapterispursuant to the Wyoming Environmental Quality Act (Act), W-S-35-1H-306-and

specifically Wyoming Statute (W.S.) §§ 35-11-504 and -515.

(b)  Applicability:

) This eChapter governs all solid waste management facilities that are

required to demonstrate financial assurance under W.S. § 35-11-504. -Exempt solid waste
management facilities include those solid waste management facilities listed in W.S. § 35-11-

504(c) and:

oO)—H Solid waste management facilities other than those regulated under
Chapter 2_of these rules; whieh that are owned or operated by a municipality;

() ——+S)  TypeleandTypeH-sSanitary landfills regulated under Chapter 2
whieh that ceased receipt of wastes before October 9, 1991;
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(i) —H)  FypetsanitaryMunicipal solid waste landfills regulated under
Chapter 2 of these rules whieh that received waste after October 9, 1991, but ceased receipt of

waste before October 9, 1993, and installed an approved final cover system before October 9,
1994;

av)—~=&hH FypeHsanitaryMunicipal solid waste landfills regulated under
Chapter 2 of these rules whieh that received waste after October 9, 1991, but ceased receipt of

wastes before October 9, 1997, and installed an approved final cover system before October 9,
1998; and

(v)—H Mobile transfer, treatment and storage facilities regulated under

Chapter 6 of these rules-and-regulations.

(c) Leaking municipal solid waste landfills regulated under Chapter 17 of these rules
that conduct remediation in accordance with W.S. § 35-11-533 through -537 are exempt from
corrective action financial assurance requirements in Section 3 of this Chapter.
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(d) Municipally-owned or operated solid waste landfills regulated under Chapter 2 of

these rules shall demonstrate financial assurances for closure, post-closure, and corrective action

by following either the requirements of Sections 2 through 14 of this Chapter or the requirements

of Section 15 of this Chapter Fmaﬂerai—assafaﬂeeﬁﬁﬁfeme&ts—fer—m&merpaﬂy—eﬁmed—ef

(e) Definitions: The definitions in W.S. § 35-11-103(a) and (d) and Chapter 1 of

these rules apply to this Chapter.
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Section 2. Closure and Post-Closure Cost Estimates.

(a) Along with the closure plan and post-closure plan required for a regulated facility,
the operator must submit closure and post-closure estimates.

(1) An incinerator, resource recovery facility, compost facility, or storage
surface impoundment may omit the post-closure cost estimate if onsite disposal of wastes or
residues is not planned or required.

(be) The closure €cost estimates shall:

(0 : : e facilitucl :

epef&ter—e#a—fegbﬂ-&ted—fae%ty—s‘h&H—ﬂnclude thefem—an 1temlzed wrltten estimate of the cost in
current dollars of completing all work described in the closure plan; ef-elosingthefacthity

( 11) Be based on the cost Jéheesmnated—elesm-g—eest—&haﬂ—beéetefmmed—bﬂke

shai—l—b%based—eﬁ—th%weﬂ(—requlred for a thlrd-—party contractor to complete the closure plan at
the most expensive point in the life of the facility. H-written-bids-are-used-to-estimate-eosts;tThe
dDirector may obtain additional bids-cost estimates from a third-party contractor to substantiate
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the accuracy of the estimated costs;-and

i it Account for the following factors if applicablete-be-considered-in
i i the el hallinchde:

(A)—H The size and topography of the site;-

(By—dH  The daily or weekly volume of waste to be received at the

site:s

(C)>—HH  Availability of cover and fill material needed for site
grading;-

(D) (V) The type of waste to be received at the site;-

(E)—&¥  Disposal method and sequential disposal plan;:

(F)—V¥H  The location of the site and the character of the surrounding
area;-

(G)—EHAh  Requirements for surface drainage:-

(H)—6HD Operation and maintenance of the leachate collection and
treatment system, and the off-site disposal of leachate;-

(D——9 Environmental quality monitoring system;:

(J)>—69  Structures and other improvements to be dismantled and
removed. Salvage values cannot be used to offset demolition costs;-

(K)—€XB Site storage capacity for solid waste, incinerator residue
and compost material;-

(L)y—)  Off-site disposal requirements. Salvage values cannot be
used to offset waste removal costs:

(M)—&HB Vector control requirements;:

(N) Cleaning of all solid waste management units and equipment;

(O)—PS A minimum of fifteen percent-(d5%) variable contingency
fee to cover other closure costs as determined appropriate by the dDirector:. and

(P —6V9 Any Oother relevant site--specific factors.
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(1) Include an itemized written estimate, in current dollars, of the cost of

completing all work described in the post-closure plan;

(i1) Be based on the cost required for a third-party contractor to complete the
work described in the post-closure plan. The Director may obtain additional cost estimates from
a third-party contractor to substantiate the accuracy of the estimated cost; and

(1i)}—MBy  Account for the following Fhese-factors if applicablete-be
dered i . | . hallinclude:

(A)—H The size and topography of the site;-
(By—dhH  The type and quantity of waste received;-
(CO—HB  Disposal method and sequential disposal plan;:

(D)—5  The potential for significant leachate production and the
possibility of contaminating water supplies;:

(E)>—&H  Environmental quality monitoring systems;=
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(F)y—6  Soil conditions;:

(G)—EHAh  The location of the site and the character of the surrounding
area;

(H) Planned inspections of facility:-

(OD—VHH A minimum of fifteen percent-(5%) contingency fee to
cover other post-closure costs as determined appropriate by the dDirector; and-

)—  Any Oother relevant site--specific factors.

) ©  Est 1 c | itiesshall bed ed
ease-by-ease-basis-Revised-Closure and post-closure cost estimates shall be updated, revised,
and wil-be-submitted to the dDirector as specified in Section 13 of this Chapter. en-an-annual

Bbd ‘ ‘ S t 0 A ‘ d d .

Section 3.———— (i)  Corrective Action Cost eEstimates.for-correetive

(a) A) IfFerselid-waste-managementfaciities a regulated facility violates
a permit, standard, rule. or requirement established under the Act, resulting in a release of
pollution or waste to the air, land, or water resources of the state, the Director shall: vnderW-S-

N4 _the Ane or-qh nroavide a crnnlemen nan nee 1M an- amoun en
a a v a-SY a apnetar—assyura an—a H H

(1) Notify the regulated facility of the violation: and

(i1) Order the regulated facility to take corrective action to remedy or abate the
violation and-te provide financial assurance as specified in this Section.

(b) Within thirty days of receiving an order to take corrective action, the operator
shall provide notice of the selected correction action remedy and a corrective action cost estimate
to the Director.

(1) The corrective action cost estimate shall:
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(A) Include an itemized written estimate of the cost, in current dollars,
of completing all work described for the selected corrective action remedy;

(B) Be based on the cost required for a third-party contractor to
complete the work described for the selected corrective action remedy. The Director may obtain
additional cost estimates from a third-party contractor to substantiate the accuracy of the
estimated costs; and

(CB) Account for the following Fhe-factors if applicablete-be-considered

(D Soils, geologic and hydrogeologic conditions at the site;-
(I)  The type and quantity of waste received;-
(IIT) ~ Disposal method and sequential disposal plan;:

(IV)  The potential for significant leachate production and the
possibility of contaminating groundwater;=

(V)  Environmental quality monitoring systems;=

(VD)  The location of the site and the character of the surrounding
area;-

(VII) A minimum of fifteen percent1+5%) contingency fee to
cover other corrective action and cleanup costs as determined appropriate by the dDirector;-

(VIII) The ability of the facility to prevent and detect a release
and to facilitate cleanup activities. The criteria used to evaluate this ability shall include design,
construction, operation, monitoring and contingency plans submitted as part of the permit

application paekage:-

(IX) The class, use, value and environmental vulnerability of
surface and groundwater resources whieh that may be impacted by a release;: and

(X)  Any Oother relevant site--specific factors.

(D) Be updated, revised, and submitted to the Director in accordance
with Section 13 of this Chapter.

: o | o action
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Section 4. Establishment of Financial Assurance Requirements.

(a) The Director, through the Administrator, shall establish the amount of financial
assurance required for regulated facilities based on the cost estimates for closure, post-closure,
and corrective action.

(b) If the Administrator determines that a cost estimate meets the requirements of this
Chapter:

(1) The Administrator shall establish the amount of financial assurance
required and notify the operator in writing of the amount; and

(i) Within thirty days of receiving notice from the Administrator, the operator
shall submit documentation of financial assurance, on forms furnished by the Director, in an
amount at least equal to the established financial assurance amount.

(c) If the Administrator determines that a cost estimate does not meet the
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requirements of this Chapter, the Administrator shall notify the operator of the deficiencies in the
cost estimate, and the operator shall revise and resubmit the cost estimate to the Administrator
within thirty days of the Administrator’s determination unless an alternate schedule is approved
by the Administrator for good cause.

Section 54.  Acceptable Forms of Financial Assurance.

An operator of a regulated facility shall provide financial assurance for closure, post-
closure, or corrective action in one or more of the following forms: surety bond, self-bond,
federally insured certificates of deposit, cash, government securities, or irrevocable letters of
credit.

Section 6. Surety Bonds.

Surety bonds shall comply with the following requirements:

(a) A corporate surety company shall not be considered good and sufficient for
purposes of W.S. § 35-11-504 etunless:

(1) The company is licensed to do business in the state:

(i) The bond is made pavyable to the Department;

(ii1)  The estimated bond amount does not exceed the limit of risk as provided
for in W.S. § 26-5-110, nor raise the total of all bonds held by the applicant under that surety
above three times the limit of risk; and

(iv)  The surety company agrees to the following:

(A)  Not to cancel the bond, except as provided for in W.S. § 35-11-504
or where the Director gives prior written approval of a replacement bond or financial assurance;

(B) To be jointly and severally liable with the operator; and

(©) To provide immediate written notice to the Director and operator
once it becomes unable or may become unable due to any action filed against it to fulfill its
obligations under the bond.

(b) The provisions applicable to cancellation of the surety's license in W.S. §
35-11-504 shall also apply if for any other reason the surety becomes unable to fulfill its
obligations under the bond. Failure to comply with this provision shall result in suspension of the
permit. Upon such occurrence it is the operator’s responsibility to provide a substitution of
financial assurance.

Section 7. Self-bonds.
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a——Self--bonding shall comply with the following requirements:

(_)—619 }H&kai—aﬁphe&&eia—te—sel-f—beﬂd—An finitial apphcatlon to self-bond shall

contain;

(1)——+A) Identification of operator-by:

A)—~ For corporations, name, address, telephone number, state of
incorporation, principal place of business and name, title and authority of person signing
application, a corporate resolution authorizing the application, and statement of authority to do
business in the State of Wyoming, or

(B)y—-H  For all other forms of business enterprises, name, address
and telephone number and statement of how the enterprise is organized, law of the sState under
which it is formed, place of business, and relationship and authority of the person signing the
application.

(g)—éB—) Amount of self-bond fequﬁeéproposed —te—b%detem&med—m

] 1 . ] ] 1 -.- 1'

(iii)—+&  Type of operation and anticipated dates performance is to be
commenced and completed.

(iv)—)  Brief chronological history of business operations that eenduected
within-the last-five-(5)-years-which-weuldillustrates a continuous operation for five(5} years

immediately preceding the time of application. The Director

b The-director-may allow a joint venture or syndicate
partrershipwith less than five{5) years of continuous operation to qualify under this requirement,
if each member of the joint venture or partrership-syndicate has been in continuous operation for
at least five{5) years immediately preceding the time of application.

(v)—E} Information in sufficient detail to show good--faith performance of
past operation, and-closure, /post-closure, and corrective action obligations. The compliance
information in the permit or annual reports may be referenced to satisfy part of this requirement.
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(vi)——+6&)  Financial information in sufficient detail to show that the operator
and ultimate parent guarantor meets one of the following criteria(the-speetfie-eriterionrelied
upoen-shal-beidentified)-:

(A)—bH Fhe-operater-hasHave a rating for all bond issuance actions

" "

and long term credit rating within the current year of “Aa3” or
higher as issued by either Moody's Investor Service, “AA-" or higher as issued by Standard and
Poor's Corporation or “AA-" or higher as issued by Fitch Ratings. The operator is eligible for a
maximum of seventy-five percent of the approved cost estimate. The self-bond must accompany
another acceptable financial assurance instrument for the remaining twenty-five percent of the

approved cost estimateftheratingserviceshould-be-identitied-together-with-any-further
breakdown of specilic ratings):

(By—dH  Have a rating for all bond issuance actions and long-term
credit rating within the current year of “A2” or higher as issued by Moody’s Investor Service,
“A” or higher as issued by Standard and Poor’s Corporation or “A” or higher as issued by Fitch
Ratings. The operator is eligible for a maximum of seventy percent of the approved cost
estimate. The self-bond must accompany another acceptable financial assurance instrument for

the remaining thirty percent of the approved cost estimate; or Fhe-operator-has-atangible net
worth-of atleast-$10-million;-and-aratio-of total Hiabilitiesto-net-worth-of 2. 5-times-orless;-an
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rating for all bond issuance actions and long-term credit rating within the current year of
“Baa2/A-" or higher as issued by Moody’s Investor Service, “BBB/A-" or higher as issued by
Standard and Poor’s Corporation or “BBB/A-" or higher as issued by Fitch Ratings. The
operator is eligible for a maximum of fifty percent of the approved cost estimate. The self-bond
must accompany another acceptable financial assurance instrument for the remaining fifty
percent of the approved cost estimate.

(D)—V5  In the event of a split rating, the Director has the discretion
to determine which rating will be accepted and am)hed to (A), ( B) or ( C) of this subsectlon If

(vi)—H) A statement listing any notices issued by the Securities and
Exchange Commission or proceedings initiated by any party alleging a failure to comply with
any public disclosure or reporting requirements under the securities laws of the United States.
Such statement shall include a summary of each such allegation, including the date, the
requirement alleged to be violated, the party making the allegation, and the disposition or current
status thereof.

(vii)—H A statement-whieh identifying by name, address, and telephone

number:

(A)—bH Identifies by name,address-and-telephone-numbera-A

registered office which may be but need not be, the same as the operator's place of business;;

(B)  (I)  Identilics by name. address and telephione number, a A
registered agent, which agent must be either an individual resident in this sState, whose business
office is identical with such registered office, or a domestic corporation; er-afereign-corporation
authorized to transact business in the Sstate, having a business office identical with such
registered office. The registered agent so appointed by the operator shall be an agent to such
operator upon whom any process, notice or demand required or permitted by law to be served
upon the operator may be served:;

(ix)  An acknowledgement that:

(A)—EHDH  Acknewledges-thatiflf the operator fails to appoint or

maintain a registered agent in this state, or whenever any such registered agent cannot be
reasonably found at the registered office, then the W-yomingSeeretary-of-StateDirector shall be
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an agent for such operator upon whom any process, notice or demand may be served_for the
purpose of this Chapter. In the event of any such process, the W-yoming-Seeretary-of
StateDirector shall immediately cause one copy of such process, notice or demand to be
forwarded, by registered-orcertified mail, to the operator at his principle place of business. The
Wroming Seeretary-of-StateDirector shall keep a record of all processes, notices, or demands
served upon him_or her under this paragraph, and shall record therein the time of such service
and his or her action with reference thereto.

B)Y—8  Acknowledges-thatsShould the operator change the

registered office or registered agent, or both, a statement indicating such change shall be filed
immediately with the Solid and Hazardous Waste Division_and the Director.

O —6S  AcknowledgesthatnNothing herein contained shall limit or

affect the right to serve any process, notice or demand required or permitted by law to be served
upon an operator in any other manner now or hereafter permitted by law.

x)—F The dDirector may accept a written guarantee for an operator's
self--bond from an ultimate parent eerperation-guarantor-erfrom-afederal-ageney, if the
guarantor er—fedePal—&geﬂeyLsatlsﬁes the ﬁnanmal cr1ter1a of thlS eChapter as if it were the
operator. s 1 Rot1
p&reﬂt—eeﬂaef&tieﬂ—gbma-ﬂ%er— Such a wrltten guarantee may be accepted bv the Admlmstrator
and shall be referred to as an “ultimate parent guarantee.” The terms of the_ultimate parent

corporate-guarantecerfederal-ageneyguarantee shall provide for the following:

A)—DH If the operator fails to complete the-closure, /post-closure,
or corrective action plan-the ultimate parent guarantor shall do so or the ultimate parent
guarantor shall be liable under the indemnity agreement to provide funds to the sState sufficient
to complete the reelamationplanclosure, post-closure, or corrective action plans, but not to
exceed the bend-ameuntactual costs of closure, post-closure, or corrective action;- and

(By—H  The ultimate parent parent-cerperate-orfederal-ageney

guarantee shall remain in force unless the ultimate parent guarantor sends notice of cancellation
by registered-er-certified mail to the operator and to the dDirector at least ninety-96) days in
advance of the cancellation date, and the dDirector accepts the cancellation. The cancellation
shall be accepted by the dDirector if the operator obtains a suitable replacement bond before the
cancellation date, if the lands for which the selfbendself-bond, or portion thereof, was accepted
have not been disturbed, or if the lands have been released under W.S. § 35-11-504.

xi)—)  For the dDirector to accept a regulated facility operator's self-
bond, the total amount of the outstanding and proposed self--bond of the operator shall not
exceed 25 twenty-five percent25%) of the operator's tangible net worth in the United States.
For the dDirector to accept a corporate guarantee, the total amount of the ultimate parent
eorperation-guarantor's present and proposed self--bonds and guaranteed self--bonds shall not
exceed 25 twenty-five percent25%) of the guarantor's tangible net worth in the United States.

(bit)  Approval or denial of operator's self--bond application:
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(iA) The dDirector, within sixty-66) days of the operator's submission
of all materials necessary to base a decision on the application shall:

(A})  Approve or reject such application and declare in writing
its reasons for such action to the operator or his registered agent. Fhe-deeisionshall-be-based-on

(BH) If arejection is based on inadequate information or failure
of the operator to supply all necessary material, the dDirector shall allow the operator thirty-36)
days to remedy the deficiencies. Such corrections shall be made to the satisfaction of the
dDirector. The dDirector shall have an additional sixty466) days to approve or reject the
corrected application.

(cxitt) If the Director accepts the operator’s self-bond, an indemnity agreement
shall be submitted subject to the following requirements:

(1) The indemnity agreement shall be executed by all persons and parties who
are to be bound by it, including the ultimate parent entity guarantor, and shall bind each jointly

and severally.

(i1) Corporations applying for a self-bond or ultimate parent corporations
guaranteeing an operator's self-bond shall submit an indemnity agreement signed by two
corporate officers who are authorized to bind their corporations. A copy of such authorization
shall be provided to the Director along with an affidavit certifying that such an agreement is
valid under all applicable Federal and State laws. In addition, all corporate guarantors shall
provide a copy of the corporate authorization demonstrating that the corporation may guarantee
the self-bond and execute the indemnity agreement.

(ii1)  If the applicant is a partnership, joint venture or syndicate, the agreement
shall bind each partner or party who has a beneficial interest directly or indirectly, in the

operator.

(iv) The indemnity agreement shall provide that the persons or parties bound
shall pay all litigation costs incurred by the State in anvy successful effort to enforce the

agreement against the operator.




7-18

Draft 04/08/2021




829
830
831
832
833
834
835
836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870
871
872
873
874

Draft 04/08/2021

7-19




875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895
896
897
898
899
900
901
902
903
904
905
906
907
908
909
910
911
912
913
914
915
916
917
918
919
920

7-20

Draft 04/08/2021




921
922
923
924
925
926
927
928
929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951
952
953
954
955
956
957
958
959
960
961
962
963
964
965
966

Draft 04/08/2021

(diit) Self-Bond Renewal-bends:

(iA) InfermationfortheAny operator seeking to renewal a self-bond
&nder—th%seﬁlbend-mg—pfegmm—w%eh—shall aceompany-provide, along with the annual report

(A})  Amount of bond required, which shall be determined in
accordance w1th W. S §_35 11-504 and Section 4 of this Chapter, and the—Hthe-self-bond
2 e F at-the amount whiehis-proposed to be

&nder— ovcrcd by a sclf-—bond rcncwal andfs—eh%bend—reqhn-red—

(BH) Financial information in sufficient detail to show that the
operator and ultimate parent guarantor still meets one of the criteria in Section 4a}DE&7(a)(vi),

and the 11m1tat10n in Section 4€a-}€1%Ié) ga!gxn th%d&eeter—reqlﬁres—ﬁnaneml—s%a%ements—fer—ehe

anaud—&ed—mferm&&eﬂﬂna%beﬁqmred—by—the—mfeeter—The operator and ultlmate narent

guarantor shall submit the full report from the credit reporting agency or agencies supporting its
rating for the current year. Additional information may be requested by the Director when a split

rating occurs.
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(11€) A ny-validinitialself--bond shall-may earry-theright of sueeessive
renewalbe renewed so-as long as the above listed information is-submitted-whieh-demonstrates

that all parties the-gaaranterremains qualified under W=S-—35-H-504-Section 7(a) of this Chapter
and there is a minimum five-year life of operation remaining.

(etv) Self-Bond Substitution-ef-the-operator's-self bend:

(iA) The dDirector may require the operator to substitute a good and
sufficient bond instrument eerperate-suretylicensed-to-do-businessinthestate-if the dDirector
determines in writing that the self--bond of the operator fails to provide this-the protection
consistent with the objectives and purposes of W-S-35-1H-504the Act. The dDirector shall
require this-full or partial substitution if the financial information submitted erregquested-under
Section a7 (a)(xiv)(A)(II) indicates that the operator or ultimate parent guarantor no
longer qualifies under the self--bonding program. Substitution of an alternate bond shall be made
within thirty436) days. The operator may also request substitution. This request is contingent
upon the operator meeting all the requirements of the bond provisions_in this Chapter;- WS-
35-H-504. If these requirements are met, the dDirector shall accept substitution.

(1iB) If the operator fails within sixty-thirty(66) days to make a
substitution for the revoked self--bond with a corporate surety, cash, governmental securities, or
federally insured certificates of deposit, or irrevocable letters of credit in accordance with the
bonding provisions of W.S. § 35-11-504 and this Chapter, the dDirector shall suspend or revoke
the facility’s permit until such substitution is made.
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(fxvi) Reporting requirements:

(1) If a devaluation in the credit rating occurs, the operator shall notify the
Director within thirty days of the change and provide a copy of the rating report to the Director.

(i1) If the operator or ultimate parent guarantor receives any new notice from
the Securities and Exchange Commission or any party initiates proceedings against the operator
or ultimate parent guarantor alleging a failure to comply with any public disclosure or reporting
requirements under the securities laws of the United States, the operator shall notify the Director
within thirty days and shall include a summary of the allegations, including the date, the
requirement alleged to be violated, the party making the allegation, and the disposition or current
status thereof,
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Section 8.¢¢) Federally ilnsured eCertificate of dDeposit.:

The dDirector shall not accept an-individual-_certificate of deposit in an amount in excess
of $106;000-er-the maximum insurable amount as determined by the EPDIC-orthe Federal

Savings-and-LeanInsurance-CorpoerationFederal Deposit Insurance Corporation. The certificate
must be -Such-eertificates-of deposit shall-be-made-payable solely to the Wyoming Ddepartment
of Environmental Quality.-beth--writing-and-upen-the records-of the bank-issuingthese

eertifteates— The dDirector shall require the banks issuing these certificates to waive all rights of
set off or liens against the certificates. The berd-financial assurance amount may be calculated
to include any amount whieh that would be deducted as a penalty for payment before maturity.

Section 9. Cash.

The operator or its principal may submit a check pavable to the Wyoming Department of
Environmental Quality.

Section 10. Government Securities.

(a) Government securities shall be endorsed to the order of the Department, placed in
the possession of the Department, and backed by the full faith and credit of the United States.

(b) Possession of government securities may be in the form of the cash value of an
irrevocable trust for the full amount of the closure, post-closure, or corrective action obligation,
payable to the Department. An irrevocable trust shall conform to the requirements below:

(1) The Wyoming Department of Environmental Quality Irrevocable Trust
Form shall be signed by the operator or guarantor as principal and the financial institution as
Trustee;

(i1) The Trustee must be a bank organized to do business in the United States
that-has and have the authority to act as a trustee and-whose trust operations #s-are regulated and
examined by a Federal or State Agency:

(ii1)  The irrevocable trust must be funded for the full amount of the closure,
post-closure, or corrective action obligation, except for the asthis amount+s reduced by other
approved bond instruments or financial assurances:

(iv) Cancellation of an irrevocable trust shall follow the procedures detailed in
W.S. § 35-11-504(f); and

(v) Forfeiture proceedings for an irrevocable trust shall follow the same

procedures detailed in W.S. 8 35-11- 504(h)
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Section 11.6H Irrevocable Letters of eCredit.:

s Irrevocable Eletters of credit shall be-subjeet-to-the-following

econditienscomply with the following requirements:
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(a) The letter must be payable to the Department in part or in full upon demand and

receipt from the Director of a notice of forfeiture issued in accordance with W.S. § 35-11-504(h):

(b) The letter shall not be in excess of ten percent of the issuing or supporting bank’s
capital surplus account as shown on a balance sheet certified by a certified public accountant;

(c) The Director shall not accept standby letters of credit:

(d) The Director shall not accept letters of credit from a bank for any person, on all
permits held by that person, in excess of the limitation imposed by W.S. § 13-3-402: and

(e) The letter of credit shall provide that:

(1) The bank will give prompt notice to the operator and the Director of any
notice received or action filed alleging the insolvency or bankruptcy of the bank, or alleging any
violations of regulatory requirements that could result in suspension or revocation of the bank’s
charter or license to do business;

(i1) In the event the bank becomes unable to fulfill its obligations under the
letter of credit for any reason, notice shall be given immediately to the operator and the Director;
and

(ii1)  Upon the incapacity of a bank by reason of bankruptcy, insolvency, or
suspension or revocation of its charter or license, the permittee shall be deemed to be without

7-26



1197
1198
1199
1200
1201
1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231
1232
1233
1234
1235
1236
1237
1238
1239
1240
1241
1242

Draft 04/08/2021

financial assurance in violation of the Act. The Director shall issue a notice of violation against
any operator who is without bond coverage, specifying a reasonable period to replace bond
coverage, not to exceed ninety days. During this period the Director or theirhis designated
representative shall conduct weekly inspections to ensure continuing compliance with other
permit requirements, these rules and the Act. If the notice is not abated in accordance with the
schedule, a cessation order shall be issued.

(iv)  The irrevocable letter of credit may be cancelled by the issuer only after
ninety-days’ notice to the Director, and upon receipt of the Director’s written consent, which
may be granted only when an alternative financial assurance substitution has been approved.

() The letter may only be issued by a bank organized to do business in the U.S. that
1dentifies by name, address, and telephone number an agent upon whom any process, notice or
demand required or permitted by law to be served upon the bank may be served.

(1) If the bank fails to appoint or maintain an agent in this State, or whenever
any such agent cannot be reasonably found, then the Director shall be an agent for such bank
upon whom any process, notice or demand may be served for the purpose of this Chapter ln—the

er—dema&d—rwb%sewed—fer—th%p&&pesee#&&s—@haptekln the event of any such Drocess the

Director shall immediately cause one copy of such process, notice or demand to be forwarded by
registered mail to the bank at its principal place of business. The Director shall keep a record of
all processes, notices, or demands served upon themhim under this paragraph, and shall record
therein the time of such service and theirhis action with reference thereto.

(i) Nothing herein contained shall limit or affect the right to serve any
process, notice or demand required or permitted by law to be served upon the bank in any other
manner now or hereafter permitted by law.

Section 125. Bend-er-Other Forms-of Finaneial Assuranee-Release of Financial
Assurance.

(ab)  The Director shall release the closure or post-closure portion of the bond or

financial assurance instrument when closure or post-closure activities have been successfully
completed. The operator shall notify the Administrator upon completion of activities specified in
the closure or post-closure plan. The Administrator shall inspect the facility and provide written
inspection results to the operator. Release of the closure or post-closure portion of a bond or
financial assurance does not relieve the operator of theirits responsibility for corrective action to
prevent or abate violations caused by the regulated facility that are subsequently discovered, or

relieve the operator of theirits responsibility to meet closure or post-closure standards. When-the
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faetlity=The Director shall release the corrective action portion of the bond or financial assurance
instrument when a violation has been remedied or the damage abated. The operator shall notify
the Administrator upon completion of activities specified in the corrective action plan. The
Administrator shall inspect the facility and provide written inspection results to the operator.
Release of the corrective action portion of a bond or financial assurance does not relieve the
operator of-ts their responsibility for further corrective action to prevent or abate violations
caused by the regulated facility that are subsequently discovered, or relieve the operator of-ts

their responsibility to meet closure or post-closure standards.

Section 136. Bend-er-OtherForms-of Finanecial Assuranee-Recalculations of
Financial Assurance.

(a) Financial assurance ameunts-cost estimates for closure, post-closure, and

corrective action shall wi#H-be recalculatedena—yearhy-basis annually, within thirty days after the
permit issuance anniversary date, and-shal account for inflation.
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(b) In addition to annual recalculations, the owner or operator shall revise the cost
estimate whenever a change in the approved permit increases the cost of closure, post-closure, or
corrective action.

Section 147. Bend-er-Other Forms-of Finanecial Assuranee-Forfeiture of Financial
Assurance.

ta——Bond or other financial assurance forfeiture proceedings shall occur enlyafterthe

d—kreetei;pfeﬂdesﬂe&e%te—&k%ep%a%er—and—an-}%e&m accordance w1th W. S §_35 11- 504(h)
1]),and(k) hat- :

Section 159. Closure and Post-Closure Account for Municipally-Owned Solid
Waste Disposal Facilities.

(a) Appheability=—This section is applicable to municipally-owned or operated solid
waste landfills regulated under Chapter 2 of these rules-and-regulations- electing to participate in
the state guarantee trust accountfthe-aceount} provided under W.S. § 35-11-515. Such facilities
shall be known as participating facilities.

(b) nitial requirements:—The requirements-of this-paragraph-apply-to-participating
factlitiesupon-theirnitial-electionto-participate-inthe-aceount—Each facility participating in the

account shall, upon their initial election to partlcmate and everv four vears thereafter: The
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(1) Either prepare a closure and post-closure plan complying with -Seetiont
3y Chapter 2 of these rules, and eentaining-prepare a closure and post-closure cost estimate

complying with Section 2 3¢e}irand--of this Cehapter, or calculate the facility closure and
post-closure costs using a standard cost estimate prepared by the dDirector; ané

(i1) Calculate the remaining usable disposal capacity of the facility, expressed
as years, using information from the facility permit application; and

(i11))  Calculate the annual amount to be paid to the account using the following
procedure:

(A)  Calculate three percent3%) of the sum of closure and post-closure
costs using the following formula:

Three percent3% of the sum of closure and post-closure costs = (0.03(Closure cost —
the operator's accumulated net assets earmarked for payment of the operator’s
closure costs)) + (0.03(Post-closure cost — the operator's accumulated net assets
earmarked for payment of the operator’s post-closure costs))

(D The facility owner or operator shall account for closure and
post-closure liabilities and costs in accordance with Ggenerally Aaccepted Aaccounting
Pprinciples as provided by W.S. § 16-4-121(c) and certify to the earmarking of the accumulated
net assets, subject to audit.

(B)  Calculate the balance due to the account by deducting the total of
previous payments to the account from three percent3% of the sum of closure and post-closure
costs_using the following formula:-

Balance due = three percent3% of the sum of closure and post-closure costs — the
total of previous payments to the account

(C)  Calculate annual payments to the account by dividing the balance
due by the years of remaining disposal capacity using the following formula:-

Annual payment = Balance due / years of remaining disposal capacity in disturbed
areas

(c) Compliance with the financial assurance requirements of this section is required
on July 1 of each vear, unless an alternate date is approved by the Administrator.
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(de) A refund of the closure guarantee costs shall follow procedures outhned in W S. §
35 11515(2)and(0 Refun m-the A o o Ateec: o e -

(ef) A refund of the post-closure guarantee costs shall follow procedures outhned in
XV'S § 35 11- 515(h)and(1) Refun m-the ; e-guarantees—F Ao

(fg)  Electionto-withdraw-as-aparticipatingfaethitys—The facility owner may elect to

withdraw from participation in the account and shall notify the Director of said intent prior to the

financial assurance compliance date. Upen-the-electionby-a-facility- owner-to-withdrawfrom
participationin-the-aceount-Upon withdrawal from participation, or upon completing closure or
post-closure requirements, the owner may apply to the dDirector for a refund of the elosure-and
pest-elosure-annual fees paid to the account. -The dDirector shall, within-thirty(30)-days;
approve a refund from the account equal to ninety percent {39%)-of the total amount paid by the
owner, less any expenditures from the account made on behalf of the participating facility under
W.S._§ 35-11-515(k) swhieh that have not been recovered under W.S. § 35-11-515(m). Prior to
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the dDirector approving a refund for a withdrawing facility, the facility owner shall demonstrate
compliance with the financial assurance requirements of this eChapter. as-speeified-in-Seetion

3te)-

(gh) Use-ofacombinationoffinancial assurance-mechanisms—An owner may elect to
participate in the account for purposes of demonstrating compliance only with the closure cost
financial assurance requirement, only with the post-closure cost financial assurance requirement,
or both. Any owner electing to participate in the account only for the purposes of satisfying the
closure or post-closure cost financial assurance requirement shall use another financial assurance

mechanism as-speetfied-in-Seetion3(d)-of this-ehapter-to complete his or her obligation to

demonstrate adequate financial assurance for both closure and post-closure costs.

(hi)  Expendituresfrom-the-aceount—The dDirector may authorize expenditures from

the account if the facility owner, after receiving a notice of violation and order directing the
performance of closure or post-closure obligation under this eChapter or Chapter 2 of these rules
and-regulations, has failed to adequately perform such obligation. The dDirector shall provide in
any such order that failure to perform the closure or post-closure obligation will result in the
dDirector’s authorizing an expenditure from the account. The amount to be expended shall be
specified by the dDirector in the order. The availability of an opportunity to appeal the order
under W.S. § 35-11-701(c) shall be considered the owner’s opportunity to appeal the amount to
be expended, under W.S. § 35-11-515(k).
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