




















(5) Findings relating to whether the erosion control protections set forth in the
general permits are adequate to protect the drainage from damage caused by erosion; and
(6) whether the requirements in the ‘“Head Cut Monitoring and Mitigation’ provisions of
the general permits are appropriate

67. The conditions in the Pumpkin Creek and Willow Creek General Permits to
control channel erosion and head cuts is to implement the narrative standard for limiting
settleable solids rather than to manage erosion per se.

68.  The Pumpkin Creek General Permit contains reasonable requirements for erosion
control, channel stability and head cut monitoring and mitigation.

69. A channel hydraulic survey conducted by WWC Engineering was used in the
process of developing requirements for channel stability and erosion control and monitoring in
the Willow Creek General Permit.

70.  The Willow Creek General Permit contains reasonable requirements for erosion
control, channel stability and head cut monitoring and mitigation.

TL. There have not been serious erosion problems resulting from CBM discharges.

12 To the extent that any of the foregoing findings of fact may constitute conclusions
of law, they are hereby incorporated as such by this reference.

CONCLUSIONS OF LAW

Iy Pursuant to WYO. STAT. ANN. § 35-11-112(a)(iv), the EQC has jurisdiction over
the subject matter and the parties in this case, in which Petitioners Y/M/C and WOC are each
contesting certain conditions DEQ imposed in the Pumpkin Creek and Willow Creek General
Permits.

2 WYO. STAT. ANN. § 35-11-301(a) (i) requires authorization under a permit issued
by DEQ for the discharge of any pollution or wastes into the waters of the state.

3. WYO. STAT. ANN. § 35-11-801(a) authorizes the DEQ to impose conditions on
permits as necessary to accomplish the purpose of the Wyoming Environmental Quality Act
(WEQA) which are “not inconsistent” with existing rules, regulations and standards.

4, For purposes of evaluating the contested permit conditions for compliance with
WYO. STAT. ANN. § 35-11-801(a), the “Agricultural Use Protection Policy” discussed at various
times during the hearing is not an existing rule, regulation, or standard, and was not an existing
rule, regulation, or standard in 2006 when the contested Pumpkin Creek and Willow Creek
General Permits were issued. EQC’s “Statement of Principal Reasons” for adoption of WWQRR
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Chapter 1 (p.2), dated and filed February 16, 2007.

5. WWQRR Chapter 2, Section 5(c) (iii) (C) (III) (p.2-42) authorizes inclusion of
numeric effluent limits for EC (salinity) and SAR (sodicity) in the Pumpkin Creek and Willow
Creek General Permits to implement the Chapter 1, Section 20 narrative standard, because those
water quality parameters have the potential to cause a measurable decrease in irrigated crop
production.

6. WWQRR Chapter 1, Section 20 sets forth a narrative standard to protect water
quality for irrigation use. This standard includes effluent limits on EC and SAR.

i WWQRR Chapter 2, Appendix H(b)(x) (p.H-2), which applies to produced water
discharges from oil and gas production facilities, requires that all water quality samples collected
by discharge permit holders subject to Appendix H shall be taken from the free fall of water from
the last treatment unit (or at the outfall, if no treatment units), which is located out of the natural
drainage, and the sample must not be mixed with waters of any other surface water or with water
from another discharge point; the outfall is the only point at which it can be assured that the
water being tested is from that operator, and eliminates other potential sources (natural and
otherwise) that could affect water quality once the water has been discharged from the outfall
and travels down the drainage.

8. WWQRR Chapter 2, Appendix H(b)(x) (p.H-2) requires that samples from
discharges of produced water from oil and gas production facilities “must not be mixed” with
surface water or other discharges; there is usually no natural flow in ephemeral systems, such as
Willow Creek and Pumpkin Creek, with which to mix.

9. Chapter 2, Section 9(a)(v) (p.2-79) prohibits issuance of a permit or authorization
which would authorize any discharge that, after imposition of permit conditions, cannot ensure
compliance with the applicable water quality requirements of all affected states; assimilative
capacity requirements in the Pumpkin Creek and Willow Creek General Permits are designed to
ensure that discharges permitted in Wyoming are not going to result in an exceedance of
Montana water quality standards downstream at the Montana state line.

10. WWQRR Chapter 1, Section 15 (p.1-17), provides the regulatory basis for
DEQ to impose conditions in the contested general permits to control channel erosion and head
cuts to implement the narrative standard for limiting settleable solids rather than to manage
€rosion per se;

11. Issuance of the contested Pumpkin Creek and Willow Creek General Permits
constitute “final actions” of the DEQ Director and WQD Administrator, which are appealable
under Chapter I, Section 16(a) of the DEQ Rules of Practice & Procedure, not “orders™ of the
DEQ, which are appealable under WyO. STAT. ANN. § 35-11-701(c) (ii). As provided in Chapter
I, Section 16(a) of the DEQ Rules of Practice & Procedure, Petitioners Y/M/C and WOC both
appealed the Pumpkin Creek and Willow Creek General Permits within 60 days after the DEQ
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Director and WQD Administrator signed them, but did not appeal them within 10 days as
required for contesting DEQ “orders” under WyO. STAT. ANN. § 35-11-701(c) (ii);

ORDER

WHEREFORE, The Council finds that General Permit WYG 280000 (Pumpkin Creek) and
General Permit WYG 29000 (Willow Creek) should be modified as follows.

1. For Category I waters discharged above land in which alfalfa is grown the effluent
limit of EC in the Willow Creek watershed shall not exceed 1330 and the SAR shall
not exceed 7.

2. For Category IC direct discharge waters above land in which alfalfa is not grown the
effluent limit of EC shall not exceed 2200 and the SAR shall not exceed 10 in the
Willow Creek watershed.

3. For waters discharged in the Pumpkin creek watershed the effluent limit of EC shall
not exceed 2200 and the SAR shall not exceed 10.

4. All reservoirs/impoundments, constructed to contain discharge waters set forth in
General Permits WYG 280000 and 290000, shall be constructed off channel and shall
be constructed to be able contain all CBM effluent in addition to storm water runoff
equivalent to a 50 year, 24 hour precipitation event.

In all other respects General Permit WYG 280000 and General Permit WYG 29000 are
hereby approved.

Pursuant to Chapter II Section 12, the council voted 4 aye and 0 nay on the motion to
adopt this Order.

DATED this 4% day of August, 2008.

Environmental Quality Cournct
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CERTIFICATE OF SERVICE

I, Kim Waring, certify that at Cheyenne, Wyoming, on the 12" day of August, 2008, I
served a copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND
ORDER by electronic mail to;

Steve Jones Jorden, Bischoff & Hiser, P.L.C.
Watershed Protection Program Attorney Eric L. Hiser

Wyoming Outdoor Council Matthew Joy

Steve @wyomingoutdoorcouncil.org mjoy @jordenbischoff.com

Mike Barrish John Wagner, Administrator
Office of Attorney General WDEQ

mbarri @state.wy.us jwagne @wyo.gov

John Corra

Director, DEQ
jcorra@state.wy.us

Environmental Quality Colincil

Herschler Bldg.
Cheyenne, WY 82002
Phone: 307-777-7170
FAX: 307-777-6134



