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POWDER RI VER BASI N RESOPRIPDSEDGINDNASIOB FACT
AND CONCLUSIONS OF LAW

Pursuant to the Environaeelnt adr QuBQCt)y motuin
at theend of theMay 1516, 2019 hearinghe Powder River Basin Resource Council
(“ Resour ceer CoRuRiereld files itdProposed Findings of Fact and Conclusions
of Lawin the above captioned proceedings.

PROCEDURAL HISTORY

1 On August 30, 2018, Contura Coal West (
the Belle Ayr Mine and Eagle Butte Mine permits to Blackjewel, (LC Bl ac kj ewel ") . L
Exhibits 2 and 3, respectfully. Amended applications were submitted September 12, 2018, at
which time the DEQ accepted and started processing the applicédions.

2. On October 5, 2018, the agency wrot€tntura informing the companthat

DEQ found the applications technically complete. DEQ Exhibits 12 and 13.

'Foll owing the EQC's deci si e4803Bholdndes hearing,
consolidated with this docket.


mailto:sanderson@powderriverbasin.org

3. Conturathen published notice of the applications in @ikette News Record

opening a period for comments and objections to be submitted to DEQ. DEQ also circulated the
public notice to a list of interested partiga electronic maind published the notice on its

website http://deg.wyoming.gov/publiootices).

4, In response to the required public notice, the Resource Council timely filed
objections tahe permit transfer application3he Resource Council also timely requested a
hearing before the EQC, initiating thaenteséd casgroceeding

5. The docket was referred to the Wyoming Office of Administrative Hearings, who
assigned a hearing examiner to oversee the proceedings.

6. A scheduling order was issuéahd subsequently amendédljowing a
scheduling conferendeetween the parties held on January 14, 2019. The scheduling order
included various deadlines for pihearing motions and filings, as well as discovery deadlines.

7. A pre-hearing conference was held on May 9, 2019, at which time various
exhibits of theparties were admitted and other{earing matters were discussed and decided.
An Order following the prdnearing conference was issued May 10, 2019.

8. A contested case hearing was held in this mait€heyenne, Wyomingn May
15-16, 2019

STANDARD OF REVIEW & BURDEN OF PROOF

0. After the contested case hearing, the EQC thusts sue findings of f
decision on the -a1p4p6(p).Tchaitsi o“nd.e’c iVd.iSo.n 8 n3 5 he app
consistent with the authority granted to the EQC undeWpeming Environmental Quality Act
( WEQA” jhatthe agencymadyOr der t hat any permit, | icense,

granted, denied, susplaeafgléxc)(i).revoked or modi fi


http://deq.wyoming.gov/public-notices/

10. I n making this decision, the EQC’ s revi
the permitransferapplicatiorsis denova Underde novaeview, the EQC must look afresh or
“from t he n etvahsfempplicatidisand gamnotmafford deference@&Q in issuing
any findings of fact or in making the decision on the petraitsferapplicatiors.?

11 Under Section 406(n), “The applicant fo
burden of establishing that his application is in compliance with [th@®]E&nd all applicable
st at e The Wyeing’Supreme Court has held that this burden extends to any hearing
before the EQC on acoal mine perr@dtt ams v. Envt 6730 R2da84,irf8y Counci
(Wyo. 1986)

12.  This burderof proofapplies to theyplications to transfer the permitecause
these proceedings are being held pursuant to sections 406(k) and 406(p) of the WEQA, to discuss
and settle issues raised by objections to applications related to coal mine permits.

13.  The burden of proof restsidhe permit applicant alonkl. at 406(n). The EQC
cannotrelyoDEQ s testi mony or evidence production d
meeting its burden of proof. This is an important requirement because DEQ must remain in a
neutral positio as the permiransfers haveaot yet been issued.

14.  Through these proceedindgbe permit applicant did not meet its burden of proof
to demonstrate compliance with the law, including the findings of Section 4@g(rand to
prove that no pastof the permitransferapplicatiors aredeficient.

STATEMENT OF THE CASE/ ISSUESAND CONTENTIONS
15.  The parties at the hearing presented evidence and testimony related to three main

issues of fact and law:

This standard of review is especially applice
to make the decision on the permit transfgsleations, a decision DEQ has not made.
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(1) Whether he portion of the reclamatiorobd for the Belle Ayr Mine collateralized
with real property meeiegal standard® transfer the permftom Conturao

Blackjewel

(2) Whether ompanies associated with the owners and controllers of Blackjewel have
environmental and safety violatiotisatwere not disclosed in the applications to transfer
the permitsrendering those permit transfer applications deficiamd

(3) Whether hese environmental and safety violatipnsventBlackjewelfrom obtaining

a coal mine permit in Wyoming.

GENERAL CONCLUSIONS OF LAW RELATED TO AN APPLICATION TO
TRANSFER A COAL MINE PERMIT

16.  Applicationsto transfer a coal mine permit follow the same process and procedure
as a new coal mi ne application. BIEp@ceGurah | Rul e
requirements of the Act and the regulations relating to review, public participation, and approval
or disapproval of permit applications, and permit term and conditions shall, unless otherwise
provided, apply to . . permit transfer ” ) .

17.  Applications for a permit transfer are governed by section 408 of the WEQA and

associated regulations. Section 408 provides:

A permit holder desiring to transfer his permit shall apply to the administrator.

The potential transferee shall file with theradistrator a statement of

gualifications to hold a permit as though he were the original applicant for the
permit and shall further agree to be bound by all of the terms and conditions of the
original permit. The administrator shall recommend approvdearal of the

transfer to the director. No transfer of a permit will be allowed if the current

permit holder is in violation of this act, unless the transferee agrees to bring the
permit into compliance with the provisions of this act.

18  As such, in ader to transfer a coal mine permit, the current operation must be in

compliance with all of the provisions of the WEQA and its associated regulations applying to



coal minesandthe proposed transferee must affirmatively demonstrate that it is qualifiedtito
a coal mine permit “as though he were the ori
review of the current permit and operati@amsla r evi ew of the transferee
the standards of a new permit pursuant to WEQA Sectiormd@éts implementing regulations.

19. DEQ implementing regulations further clarify the scope of the review of the
transferee’s qualifications to hold a permit.
1(b)(N(E)).

ISSUE 1: THE RECLAMA TION BOND FOR THE B ELLE AYR MINE IS NOT
LEGALLY ADEQUATE

Findings of Fact
20.  $26,749,000 of thBelle AyrMineé s $119, 090, 000 recl amat.i
of the bond amount for the mine) is guaranteed through a real property collaterdD BQnEX.
2 at45
2. Contura’s bond was the first instance o
mines in Wyoming. Tr. at 229 (Testimony of Casey Robb). It remains the only use of real
property collateral bonding in the state.
22.  As part of the permit transfer applicat for Belle Ayr, Backjewelhaspropo®d
to continue Cont yatthé ssmeramabd. pr operty bond
23.  An appraisal of the real property proposed to be used for reclamation bond
collateral was conducted by Robert J. Brockman on July 7, 2017ur@dexhibit 1.

1]

24, Whil e the appraisal was recertified” o

value nor the bond amount was updated. DEQ Exhibit 15. DEQ did not require an appraisal

% To the extent testimony is cited as the basis for a finding of fact, the Council has resolved any
conflicts or dispute between testimony of others in favor of the cited testimony or opinion.
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conducted for Blackjewel as part of the permit transfer applicaliorat 63, lines 123
(Testimony of Kyle Wendtland).
25. DEQ did not <calculate “any r eadneotmabl e e
selling the propertyas required by the Coal Rules, Ch. 11 § 5(a)(ii){A)r. at 108109
(Testimony of Mr. Wendtland).
26.  Nor did the appraisal include an estimate of these anticipated Tosis 354
(lines 918), 355 (lines M) (Testimony of Robert Brockman that the appraisal did not disclose
an estimated marketing timdjr. at 355, lines 106 (Testimony of Robert Brockman that the
appraisal does not contain an estimate of the costs an owner of the property would incur in trying
to sell the property).
27. Instead, DEQontendd hat a g e n e runkeowrcostd e i int @ hef dro n'
amount calculation incorporat¢hese anticipatembsts.Tr. At 56, 6061; Tr. at 109, lines-2
(Testimony of Kyle WendtlandDEQ Exhibit 7 at 9However,that5% contingency linemount
is the same for angoal mine reclamatiobond,whether or not it is a real property collateral
bond Tr. at 112, lines @0 (Testimony of Mr. Wendtland explaining that the 5% unknown costs
relates to reclamation work, and is not dependent on the type of financial assurance for the
reclamation bond).
28.  The bond calculation doestarovide any detail on whethdrow, and at what
amount he anticipated costs of selling the prope
contingency amountt does not differentiate the anticipated costs of sellingptbperty from
any other unknown costs related to reclamation work at the mine or related to the forfeiture of

other parts of the bond, such as the tpiadty suretiesSee, e.gTr. at 111, lines 224

* Citations are tahe new version of these rules, which became effective May 3, 2019.
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(Testimony of Mr . We n dorfdit@eniddifferént, andvihelrdquirsments t h at
for those unknown contingencies are different

29. None of the anticipated costsselling the propertare itemized in the bond
amount.Tr. at 112, lines 42 (Testimony of Mr. Wendtland explaining thaisgellaneous
contingencies are linkemed in the bond whereas unknown contingencies are natdmed).

30. Under DEQ rules, no other type of bond besale=al property collateral bond
requires an estimate of anticipdtxpenses. Tr. at 114, lines-18 (Testimony of Kyle
Wendtland).

31 DEQdoes nohave an abstract title report available for the propéftyat 129,
lines 1525 to Tr. at 130, lines-18 (Testimony of Mr. Wendtland).

32. DEQ did not producergy evidence or exhibitr this proceedinglocumenting it
received “evidence of ownership of the real p
title” as required by the DEQ rules. Coal Rul
not exist for Contura oBlackjewel, and DEQ did not obtain any title evidence as part of the
permit transfer applications.

33, Nor does DEQ have title evidence related to the mineral ownershipiaecal
estateights on the propertylhis title evidence is required to deten@iwho owns the mineral
rights on the propertyl.r. at346, linesl4-17 (Testimony of Robert Brockman).

34. Neither DEQ nor the appraiser revieehether the property is encumbered by
mineral leasesurface gse access and damage agreementsther valid and prexisting rights
to develop the mineral estate on any of the prop@rtyat 373, lines b (Testimony of Robert

Brockman).The appraial was limited in scope to the surface rights of the propértyat 101,



lines 910, 1924 (Testimony oKyle Wendtland); TrVol. Il at345348(Testimony ofRobert
Brockman) Tr. at 444, lines 123 (Testimony of John Sherman)
35.  The appraisal disclosed that there are operating oil and gas wells on portions of
the property, and *“r e mn a3ilt(Bestimdny ahRRobent Brockmam)e | | s .
However, the appraisal did not review who the operators of the wells wereethrawhny of the
wells are idle or orphanettl.; Tr. at 372, lines 1:37 (Testimony of Robert Brockman).
36.  The appraisal did not considenor did the DEQ review whethertheoil and gas
wells on the property or even mineral leases or drilling psrfoitfuture wellmegativelyaffect
the value of the property or the state’s inte
37.  After a review from John Sherman, the original appraisal value was decreased by
$630,000. Tr. at 445, lines 28 (Testimony of John Sherman); GCEX. 2 at 1. However, DEQ
did not adjust the real property collateral bond amount in responseualtieecorrection
Conclusions of Law
38.  Submission of reclamation bonding is a core component of any permit transfer:
“The potential transferee shalltalm a renewal bond by eithe t r ansf er ofs t he per
bond, written agreement with the permit holder, or providing other sufficient bond or equivalent
guaranteé. DEQ Coal Rul es seghlsacChl12 § 1gb)(id(E)®@I))(requitiny thed ) ;
Admini strator to fi nd asrsubmitted & perfiognaricéberid ortothes t r a
guarantee, or obtained the bond coverage of the original permittdee f or e approval o
transfer).
39.  According to DEQ rules, in order to guarantee neeaon work through a real
property collateral bond, an appraisal must be conducted. The appraisal isestaflish the

fair marketvalue the property



40.  After the appraisal is conducted, the value of the bond is estabigheeth, is set
bythe DEQat “t he di fference between the fair mark
anticipated by the Dep ®EQGoa Rules Chnl85¢aKiii)(A)i ng t he

4. The “unknown costs” |ine of the bond am
reasonabl e expenses anticipated bycodisitanoDepart
be both* un k nand'na’nt i cli p aft adt Jist hvekopponsi teSef “anti
e.g.Tr. at 109, line 122 (Testimony of Mr. Wendtland explaiggn t hat t he “unknown
contingencies” |ine is for “unknown or unant.

42. Moreover, a flat 5% contingency litleatis not specific to real property collateral
bonds isnot an accurate calculation arfiticipated expenses in selling the peay.

43. Since the DEQ did not calcul ate “any re
Department i n sel |l i—agdcduldeotagpproprately setthebond t di d n
amount.As such, the reclamation bond portion of the application to tratisfeéBelle Ayr permit
is deficient.

44. The DEQCoalRuledf ur t her require t hidencegier at or t ¢
ownership of the real property .in the form of a clear and unencumbered titld. at §
5(a)(iii)(C).

45, DEQ does not have this evidence of ownership, and does not know whether the
title is clear and unencumbered.

46. DEQ also does not have evidence of who owns the mineral estatelence
showing hat the surface property rights are unencumbered fronrahieasespermits,andbr

surface use and damage agreements.



47.  This lack of title evidence prevents DEQ from accepting the real property
collateral bond proposed by Blackjewel as part of the application to transfer the permit of the
Belle Ayr Mine from Contura to Bckjewel. DEQ cannot accept the real property collateral

bonds until such title evidence is presented to the agency.

ISSUE 2: THE APPLICATION TO TRANSFER THE PERMITS FROM CONTURA TO
BLACKJEWEL FAILED TO INCLUDE NECESSARY IN FORMATION RELATED TO
BLACKJEWELOGS GATUGBGNSIAKD VIOLATION HISTORY

Findings of Fact

48.  Blackjewel is the proposed transferB&Q Exhibits 2 and 3.

49.  The applications to transfer the permits only included a violation schedule for the
Belle Ayr and Eagle Butte mines. The mine transfer appbns only included two violations
that happened at the Eagle Butte mine. DEQ Exhibit 2 at page 29; DEQ Exhibit 3 at page 33.

50. No violations were listed or discussed for any oBlackjewel operated coal
mines nor for any mines under common ownigrsimd control with Blackjewel.

51 Bl ackj ewel i's “under ¢ o ncaabnmningconmpanieo | 7
through Jeffrey Hoops, who is the President & CEO of Blackjewel Holdings, which owns
Blackjewel. DEQ Exhibit 2 at 3kee alsdecretary of tate registration for Blackjewel, LLC,
listing Jeffrey Hoops as the President and CEO, PRB Exhibit &t 277, lines 4 (Testimony
of Mark Thrall).

52.  Revelation Energy and affiliated companies under common control, including

Keystone Industries LLQ,one Mountain Processing LLC, and Dominion Coal Group, have had

dozens of cessation orders issued to them over the past thredgg@rExhibit 11
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53.  These violations attribute back to Blackjewel for purposes of permit eligibility.
Tr. at 77, lines 1-B5 (Testimony of Kyle WendtlandYr. at 281, lines-85 (Testimony of Mark
Thrall).

54.  Many of these violations amessation orderés the name implies, a cessation
order isan order to stop mining because of the seriousness of the violati@.212 (lines 15
25) to 213 (lines b) (Testimony of Mark Rogaczewski).

55.  Instead of requiring disclosure of, and information relating to, these violations as
part of the permit application, DEQ allowed the permit transfer applicatiorfitetdieely be
amended or supplementby the ApplicantViolatorSy s t e m (répétVTs. at)l8 (lines
18-20), 155 (lines 2125), 156 (lines 214) (Testimony of Kyle Wendtland}ee alsalr. at 160
lines 313 (Testimony of Kyle Wendtland thatthe permip pl i cati ons and the A
meet the requirements in the rules).

56.  The AVS report does not provide the same level of information on the violations
as the schedule contained in the permit transfer applicaGamspareDEQ Exhibit 2 at 2%vith
DEQ Exhibit 11;see alsdlr. at 154 (Testimony of Kyle Wendtland describing the information
contained in the table at DEQ Exhibit 2 at;ZB). at 158160 (Testimony of Kyle Wendtland
describing the AVS report)

57.  TheAVS administered by the Office of Surface Mining Reclamation and
Enforcement (“ OSMRE )i ntaob etlwso vciaotleaggor i es: “out
Tr. at 69, lines ® (Testimony of Kyle Wendtland); DEQ Ex. 11.

58 The words “conditional” and “outstandin

the DEQ regulationsIr. at 142(lines t14), 156 (lines 1521) (Testimony of Kyle Wendtland).
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Instead, the AVS itself defines the terms. Tr. at 69, line83L0r. at 71, lines 1.2 (Testimony
of Kyle Wendtland); DE) Ex. 8 at 4

50 The ter m *“canomeala varietpafthimgs, including thate violation
is in some step in the process of being abated or corrected, or merely that the operator has
administratively appealed the violatidd.

60. The AVS does not further describe the status of the violation or specify what
“condi t i omeath'violaendrnas 158, lmes U (Testimony of Kyle Wendtland)
Instead, the AVS provides contact information for state regulators and OSMRE staff that have
the information for each violation. DEQ Ex. Br. at 71( lines 1012), 144(lines 1924), and
148(lines 1619) (Testimony ofKyle Wendtland).

61 The AVS report does not include violations that have been issued by the
Environmental Protection Agency or violations issued by state regulators related to air and water
violations. Tr. at 170, fies 1219 (Testimony of Kyle Wendtland).

62. DEQ did not obtain any information from EPA or air and water regulators to
assess whether those agencies may have issued violations that have not been abated or corrected.
Tr. at 16970 (Testimony of Kyle Wendiihd).Instead, DEQ solely relied on the AVS report,
while knowing the AVS report did not include the informat@nany air or water violationdr.
at 171173 (Testimony of Mr. Wendtland).

63. DEQ is aware of violations of the Clean Water Act that H@een issued to
companies under common ownership and control as Blackjewel. Tr.,dirfE&1t4 (Testimony
of Kyle Wendtland).

64. DEQ does not check to see whether the permit transferee or any mines under

common ownership and control have unabated comwected violations issued by the Mine
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Safety Health Administration (*“MSHA”). Tr. at
DEQ consult with MSHA or the State Mine Inspector in assessing the violation history of the
permit transferedd.
65. Some mie safety violations have environmental implications and should be
considered during coal mine permitting. Tr. at 175, line 25, to 176, [2egd &éstimony of Kyle

Wendtland); Tr. at 176, lines 1138.

66. Pursuantto its rules, DEQusti s sue a |“lpyr oivsissueodhaper mi t"”
applicant is “contesting the validity of a vi
affirming the . . . wviolation.” DEQ Coal Rul e

67. However, DEQ is not aware of whether the violasidhat are listed as
“conditional” in the AVrSatlt4 mesdB8 (Téstamony ofikylet o t hi
Wendtland).

68.  Additionally, DEQ was not aware of the process that would occur to check back
on a provisionally issued permit to detene if such a permit should be suspended or rescinded
pursuant to the DEQ rulesr. at 166 (Testimony of Kyle Wendtland discussbigQ Coal
Rules Ch. 1at § 1(a)(x)(D)(IV). In fact, DEQ has never issued a provisionally issued permit
before.Tr. at161, lines 1316 (Testimony of Kyle Wendtland).

69. DEQ did not contact regulators in any other state to determine the status of the
violations and what judicial or administrative processes are occurring, iTargt. 143147
(Testimony of Kyle Wendtlaah).

Conclusions of Law
70.  The WEQA requires a permit applicant for a surface coal mining permit

application to include “a schedule Iisting al
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action of this act, and any law, rule or regulation of tnéedl States, or of any department or
agency in the United States pertaining to air or water environmental protection incurred by the
applicant in connection with any surface coal mining operation during the three (3) year period
prior to the date of apgliat i o n . "-11-'W6(8)(xiv)8 35

72 This schedule must demonstrate that *“al
controlled by the applicant are currently in compliance with this act and all laws referred to in
paragraph (a)(xiv) of this section trat any violation has been or is in the process of being
corrected to the satisfaction of the authority, department or agency which has jurisdiction over
t he vi Wlag406(ni(vi).Iniportantly, this section requires a peragiplicant to
“affirmatively demonstratecompliance with theerequirementsld. at 406(n).

73. DEQ regulations further specify that the permit applicatmust include the
following information:

(i) A complete statement of compliance which shall include:

(A) A brief statement, including identification and current status of
the interest, identification of the regulatory authority, and description of any
proceedings and their current status, of whether the applicant, the operator, or any
subsidiary, affiliate or entity which the applicant or operator or entities owned or
controlled by or under common control with the applicant or operator has:

() Had a Federal or State permit for surface coal mining
operations suspended or revoked during the five (5) year period preceding the
date of submission of the application; or

(I Forfeited a Federal or State performance bond or similar
security dposited in lieu of bond in connection with surface coal mining and
reclamation operations during the five (5) year period preceding the date of
submission of the application;

(1 For each suspension, revocation, or forfeiture identified
in subsetons (I) and (Il) above, the applicant shall provide a brief statement of
the facts involved including the permit number, date of action and amount of
forfeiture if applicable, responsible regulatory authority and stated reasons for
action, current statuend identifying information regarding any judicial or
administrative proceedings related to the action.

(B) A list of notices of violation required by W. S. §8-3%
406(a)(xiv) that describe or identify the violation, a list of all unabated or
uncorrected violation notices incurred in connection with any surface coal mining
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and reclamation operation that the kiggnt or operator owns or controls on that
date, identify the associated permit and MSHA numbers, the name of the person
to whom the violation notice was issued, when it occurred, any abatement action
taken and if the abatement period has not expiredificaion that the violation

is being abated or corrected to the satisfaction of the agency with jurisdiction over
the violation, the issuing regulatory authority, and any proceedings initiated
concerning the violationthis listing shall include only ndices issued to the
applicant or operator and any subsidiaries, affiliates, opersons owned or
controlled by or under common control with the applicant or operator.

DEQ Coal Rules & Regulations Ch. 282(a)(emphasis added)

74, DEQ guidance dcumentdurther specify that the statement of compliance
required for a coal mine permit application must include detailed information on each violation
(a) description and identification of the violation; (b) the date the violation occurred; and (c)
descriptionof the abatement action taken and the date the abatement was approved. DEQ Land
Quality Guideline 6A, FORMAT AND GENERAL CONTENT GUIDELINE PERMIT
APPLICATIONS, AMENDMENTS AND REVISIONS COAL MINING OPERATIONS, at
page 1C. This guidance document appliesaioplications to transfer permits. Tr. at 217
(testimony of Mark Rogaewski).

75.  These requirements apply to a permit transferee because that transferee must
demonstrate it is “qual iDEQ&€dalRulesck Regalatiens@he a co
12 81(b)(ii)(B).

76. Di sclosure of this information is not |
application. It is a necessary component of the application, and must be complete at the time of
public notice to allow public review and comment on the imfmron contained in the permit

transfer applications.

® Available at
http://deq.wyoming.gov/media/attacknmts/Land%20Quality/Guidelines/Guideline%206A Coal
Permit_Applications_(8_2018).pf&st accessed June 14, 2019)
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77.  The requirements are a fundamental componeotidederal and state coal mine
regulatiors. The goal othis part of SMCRA, as implemented in WEQ# o prevent an
operator with outstanding vidlans from forming a new legal entity free and cleathoise
outstanding violations. In essence, the violations trace back and are attributed to not just to the
company or mine, but to the owners and controllers of the company or mine. If there are
violai ons, there is a “permit Dbl oanjiineihthe t hose o
United States is abated or corrected to the satisfaction of the regulatory entity that issued the
violation.

78.  The applicationsailed to include the requiretbmpleteschedule for Blackjewel,
i ncludi ng a nanysubsididriestaffiliatass persoyps otvned or controlled by or
under common control with the applicant or opefatoras r equi red by DEQ’ s r

79. No violations from anyentities* under common control with
operator” were |isted in the permit transfer

80.  These violations should have been disclosed and discussed in the transfer
applicatonsAs | ai d out in DEQ’ s r egtdnsashouldhage, t he di
included:

(1) adescrption of the violation with identity of the issuing regulatory authority

(2) the assoiated permit and MSHA numbers

(3) the name of the person to whohetviolation notice was issued

(4)  when it occurrep

(5) adiswssion abouany abatement action takend if the abatement period has

not expireda certification that the violation is being abated or corrected to the
satisfaction of the agency with jurisdiction ovlee violation and
(6) a description oany proeedings initiated concerning the violation.
8l The DEM3report,Avhile also required by the regulations, is not a substitute

for the information that is required to be included in the permit transfer applicalitne. DE Q' s

AVS report is required to make a permit eligibility determination,thist permit eligibility
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determination s separate from and after the “admini si
publication” finding t helicdld@selmDEQtCoahRulksesCh.on t he
12 § 1(a)(viii).

82 DEQ Rules require the permit eligibility determination to be based, in part, on:

The information the applicant submitted regarding compliance history AVS

compliance report and any other availabfermation to review histories of compliance

with the Wyoming Environmental Quality Act and regulations promulgated thereunder

and any other air or water quality laws for the applicant, operator, operations owned or
controlled by the applicant and opéoat the operator owns or controls.

Id. at 8 1(a)(viii)(C) (emphasis added). In other words, the AVS report is separate from the
permit application compliance history required by the rules.

83.  The AVS report is also not sufficient to determine theustaf the violations. The
AVS report merely says if a violation is “out
words are used or defined in the WEQA or DEQ rules and regulations. Instead, DEQ must
determine whether a violatidnh a s b e ehe pracess df l&ing carredted to the satisfaction
of the authority, department or agency which

ISSUE 3: THE PERMIT APPLICANT OR OPERATOR CANNOT L AWFULLY
OBTAIN A PERMIT UNDE R SECTION 406(N)(VII)

Findings of Fact
84.  As discussed abovander Section 406(n)(viigny violation required to be
identified in Section 406(a)(xiv) must be sho
satisfaction of the authority, department or agency which has jurisdictionoteh e vi ol at i o
85.  Also as discussed above, Blackjewel failed to disclose the violations in the permit
transfer applications, let alone include the required description to demonstrate if and how the

violations are being corrected abated
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86. The DEQ typicaly checkghe status ofiolations of surface coal mining
operations under common ownership and control as the applicant tA®&ISeeDEQ Coal
Standard Operating Proage 1.8 at 5PRB Exhibit4l f an applicant fails a
unable to receive a permit.

87 The AVS system identifies a violation as
appealed the violation, meaning in some cases the operator objects to the violation in the first
place and is not correcting Accordingto OSMRE; Condi t i onal means t hat
agreementappeal or other circumstancé,is possiblethe violation may not affect permit
eligibility.” OSMRE, AVS Users Guide, Sept. 2

https://www.osmre.gov/programs/AVS/AVigsersGuidenaintenanceRights.pdt 64 (emphasis

added)see als®EQ Exhibit 8 at 4.

88.  Also as discusskabovethe AVS system does notcheclo mp |l i ance wi th
law, rule or regulation of the United States, or of any department or agency in the United States
pertainingtoai or water environment al protection.”

89. DEQ was aware dflean Water Act vidtions, but was not aware of the status of
the violations and whether the violations have Beenrected tdhe satisfaction of the
regulatory authority that issued themm. at 171 lines 14 (Testimony of Kyle Wendtland).

Conclusions of Law

90. For the reasons explained abotes AVSreportis not sufficiento be the only

sourcsf or DEQ to determine whether a violation h;

of the regulatory authority that issued the violati®aeconclusions30, 83 above.
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91 DEQ does not have sufficient information in either the permit application or the
AVS reportto determinef any of the violationsare®* i n t he process of being
satisfaction of the authority, department or agency which has jurisdictionoteh e vi ol at i o
92. If aviolation has merely been appealed, but has not yet been fully corrected or
abateda permit must be provisionally issd. DEQ Coal Rules Ch. 12 § 1(a)(x)(D)(lII).
ORDER AND DECISION
IT IS HEREBY ORDERED thahe permit transfer applications are deficient because
they contain “omission[s] or | ack of sufficie
or compliance by stipulation in the approved permit to be issued by the dir&dt8.8 35-11-
103(e)(xxiv).
IT IS FURTHER ORDERED thahe neither thepermittransferorapplicantnor the
permittransferee applicamtas not met its burden of proof to demonstrate compliance with key
parts of the law, including the findings of Section 406(n)(vii) badding.
IT IS FURTHER ORDERED that becautes permit transfeapplicatiors contain
deficiencies, andrenot in compliance with the law, the EQ&tructsthe Director to deny the
permittransfer applicationdd. at §§ 406(h), 406(n), 406(p).
Respectfully submitted thglstday of June 2019
s/ Shannon Anderson
Shannon Anderson (Wyo. Bar N64@02)
Powder River Basin Resource Councll
934 N. Main St., Sheridan, WY 82801

sanderson@powderriverbasin.org
(307) 6725809

® If after the permit transfer applications are supplemented with information on the status of the
violations, the status shows that one or mor e
have been appealed by Blackjewel or a company under commomstwgnand control, the

DEQ may need to issue a provisionally issued peit) Coal Rules Ch. 12 § 1(a)(x)(D)(lII).
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on #Bistday ofJune 2019, the foregoingROPOSED
FINDINGS OF FACT AND CONLCUSIONS OF LAW was served on the following parties
via electronic mailand the EQC online docket system:

Meghan Lally, Chair

Wyoming EQC

2300 Capitol Ave.

Hathaway Bldg. 1st, Room 136
Cheyenne, WY 82002

James Kaste

Matt VanWormer

Wyoming Attorney General’'s Office
2320 Capitol Avenue

Cheyenne, WY82002

james.kaste@wyo.gov

matt.vanwormer@wyo.gov

Counsel for the DEQ

Eric Frye

General Counsel
Blackjewel, LLC

1051 Main St.

Milton, WV 25541
Eric.Frye@blackjewel.us

Isaac Sutphin

Jeffrey Pope

Holland & Hart, LLP

2515 Warren Ave., Suite 450
Cheyenne, WY 82001
INSutphin@hollandhart.com
jspope@hollandhart.com
Counsel for Contura

/s/Shannon R. Anderson
Shannon Anderson
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