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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING
In the Matter of the Appeal
Of Notice of Violation and Order
Issued to Delton Tinsley

)
)
)
)

Docket No. 17-2201A
ORDER OF DISMISSAL
OF CONTESTED CASE

On March 8, 2018, the Council set a date for a final hearing on this matter. On May 14,
2018, the parties jointly filed a motion to dismiss the contested case hearing for this matter in
light of Mr. Tinsley’s performance under a partial settlement agreement and the parties’
settlement of the final order in this matter.
Having reviewed the joint motion filed by the parties, the Council HEREBY ORDERS
that the contested case hearing in this matter is dismissed.
ENTERED this __ day of May, 2018.

____________________________________
Nick Agopian, Hearing Officer
Environmental Quality Council

PARTIAL SETTLEMENT AGREEMENT

The Wyoming Department of Environmental Quality (“DEQ”), 200 West 17th Street,
Cheyenne, Wyoming 82002, and Delton Tinsley, 599 US Hwy 26 Wheatland, WY 82201, enter
into this Settlement Agreement (“Agreement”) to fully and finally resolve without litigation three
of the orders (specifically, Orders 1 through 3, but not Order 4) imposed by DEQ in Notice of
Violation and Order (“NOVO”), Docket Number 5767-17, issued on June 23, 2017. The Wyoming
Environmental Quality Act (“Act”) authorizes the DEQ to enter into stipulated settlements,
including the payment of penalties, implementation of compliance schedules, or other settlement
conditions, to resolve enforcement actions in lieu of litigation. Wyo. Stat. Ann. § 35-1 1-901(a)(ii).
To that end, Delton Tinsley and the DEQ hereby agree as follows:
1.

Delton Tinsley is an individual who lives in the State of Wyoming.

2.
Delton Tinsley is a “person” within the meaning of the Act. Wyo. Stat. Ann.
1 1-103(a)(vi).

§ 35-

Delton Tinsley owned and operated the site in NOVO 5767-17 at 81 East Whalen
3.
Street, Guernsey, Wyoming at the time the alleged violations identified in that NOVO occurred.
4.
Delton Tinsley’s position in this matter has been and is that there was and is no
regulated asbestos at the demolition site.
5.
The DEQ is an executive branch agency of Wyoming government responsible for
enforcing the Act and applicable rules and regulations promulgated pursuant to that Act. Wyo.
Ann. Stat. § 35-11-109(a)(vii).
Delton Tinsley and the DEQ desire to resolve some of the orders required by
6.
NOVO 5767-17 without litigation (specifically, Orders 1 through 3, but not Order 4).
Without admitting liability, and in lieu of litigation pursuant to Wyo. Stat. Ann. §
7.
35-1 1-901(a)(ii), Delton Tinsley agrees to develop a work plan for removing asbestoscontaminated soil at the demolition site at 81 East Whalen Street, Guernsey, Wyoming and
performing confirmation sampling. Delton Tinsley agrees to submit the work plan to DEQ for
review by April 1,2018.
8.

At a minimum, the work plan must include:
a. an explanation of the project, including an explanation of the material present at the
site, the boundaries of the area, and the approximate quantities of soil to be
removed;
b. the work practices to be used, including pre-work training for workers, dust
prevention methods, the depth of soil to be removed, the landfill location to be used,
the equipment and methods to be used to remove soil, the methods to prevent waste
hauling vehicle contamination, the methods to prevent contamination of clean soil,
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the protective measures for stonn-water drains, and decontamination of equipment
and vehicles at the end of clean-up;
c. and a description of confirmation testing, including the training for the sample
collector, the types of samples to be collected, the analysis of methods to be used,
the levels of clean-up that must be achieved, and the paperwork to be submitted to
prove site clean-up is complete.
DEQ shall review, provide questions and comments, and request changes of the
9.
work plan required by Paragraph 7 within seven (7) calendar days of Delton Tinsley’s submittal.
Delton Tinsley shall provide a response to DEQ’s review or incorporate any requested changes by
within seven (7) calendar days of DEQ’s response.
10.

Delton Tinsley shall complete the tasks in the work plan by June 1, 2018.

11.
Delton Tinsley shall provide access to the site to DEQ employees and their invitees
for the purpose of ensuring compliance with the Act, its implementing regulations, and this
Agreement.
12.
Until the tasks in the work plan are complete, Delton Tinsley shall maintain interim
measures at the site to prevent potential contamination from spreading. Specifically, Delton
Tinsley agrees to:
a. Repair and maintain a fence around the site to restrict site access;
b. Re-apply magnesium chloride at the site every six months and according to
manufacturer’s directions;
c. Comply with all requirements of the General Permit to Discharge Storm Water
Associated with Small Construction Activity under the Wyoming Pollutant
Discharge Elimination System (“Small Construction General Permit”);
d. Assure that no emissions are visible and that these interim measures are being
maintained. Inform DEQ of any deviations or failures from the interim measures
set forth herein.
e. DEQ shall provide to Mr. Tinsley any forms needed to comply with permitting
requirements of the DEQ for the work contemplated herein.
13.
If Delton Tinsley does not submit an acceptable work plan to the Department by
May 1, 2018, or Delton Tinsley does not complete the tasks in the work plan by June 1, 2018,
Delton Tinsley agrees to pay DEQ fourteen thousand dollars ($14,000), an amount that both DEQ
and Delton Tinsley agree is a reasonable amount, sufficient for DEQ to conduct the work required
to clean up the site.
a. Delton Tinsley agrees to make full payment by check payable to the Wyoming DEQ
and send that check to Ann Shed, DEQ, 200 W. 17th St., Cheyenne, WY $2002.
Delton Tinsley agrees to make full payment within 30 days of receiving notice from
DEQ that the tasks in the work plan have not been complete by June 1, 2018.
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b. If Delton Tinsley performs as required by this Agreement, then and in that event,
the Department shall cause to timely be filed a Partial Order of Dismissal of the
Notice of Violations and Orders 5767-17, stating that “the demolition site subject
to the Notices of Violations and Orders above referenced, has been remediated to
the Department’s satisfaction and there is no further remediation required.”
Notices required by this Agreement or by the work plan shall be provided
14.
telephonically and by email:
DEQ
Attention: Linda Dewitt
200 West 17th Street
Cheyenne, WY $2002
Phone: (307) 777-7394
Email: linda.dewift(wyo.gov
Delton Tinsley
599 Us Hwy 26
Wheatland, WY $2201
Phone: (307) 259-2062
Email: dlt@wyoming.com
This Agreement represents a good faith settlement and resolution of Orders 1, 2,
15.
and 3 of NOVO 5767-17, in lieu of litigation and shall not constitute or be construed as an
admission by Delton Tinsley or a retraction by the DEQ of the specific allegations in that NOVO.
This Agreement does not affect Order 4 or any of the violations alleged inNOVO 5767-17. Delton
Tinsley does not concede or admit any liability, fault, or statutory noncompliance, including those
violations alleged in NOVO 5767-17.
Nothing contained in this agreement shall be construed to impact the ability of the
16.
parties to enforce, defend, conduct discovery and present evidence on the violations alleged in, or
Order 4 of, NOVO 5767-17.
In the event that Delton Tinsley both fails to fulfill his obligations under this
17.
Agreement and fails to pay the Department $14,000 as described in Paragraph 13, Delton Tinsley
waives any statute of limitation claims that may apply in an enforcement action by the DEQ
involving the specific matters described in NOVO 5767-17.
This Agreement shall be admissible by either Delton Tinsley or the DEQ without
1$.
objection by the other party in any subsequent action between the parties to enforce its terms.
Any changes, modifications, revisions, or amendments to this Agreement which are
19.
mutually agreed upon by the parties to this Agreement shall be incorporated by written instrument,
executed and signed by all parties to this Agreement.
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20.
The construction, interpretation and enforcement of this Agreement shall be
governed by the laws of the State of Wyoming. The Courts of the State of Wyoming shall have
jurisdiction over this Agreement and the parties. Venue shall be in the 1st Judicial District, Laramie
County, Wyoming.
21.
Should any portion of this Agreement be judicially determined to be illegal or
unenforceable, the remainder of the Agreement shall continue in full force and effect, and the
parties may renegotiate the terms affected by the severance.
22.
The waiver of any breach of any term or condition in this Agreement shall not be
deemed a waiver of any prior or subsequent breach. Failure to object to a breach shall not constitute
a waiver.
23.
This Agreement, consisting of five (5) pages, represents the entire and integrated
agreement between the parties and supersedes all prior negotiations, representations, and
agreements, whether written or oral.
24.
The parties do not intend to create in any other individual or entity the status of
third party beneficiary, and this Agreement shall not be construed so as to create such status. The
rights, duties and obligations contained in this Agreement shall operate only between the parties
to this Agreement, and shall inure solely to the benefit of the parties to this Agreement. The
provisions of this Agreement are intended only to assist the parties in determining and performing
their obligations under this Agreement.
25.
Each party to this Agreement assumes the risk of any liability arising from its own
conduct. Neither party agrees to insure, defend, or indemnify the other. Each party shall bear its
own attorney fees and costs, if any, incurred through the date this Agreement is executed by both
parties.

26.
The State of Wyoming and the DEQ do not waive sovereign or governmental
immunity by entering into this Agreement and specifically retain immunity and all defenses
available to them pursuant to Wyo. Stat. § 1-39-104(a) and all other state or federal law.
Designations of venue, choice of law, enforcement actions, and similar provisions should not be
construed as a waiver of sovereign immunity. The parties agree that any ambiguity in this
Agreement shall not be strictly construed, either against or for either party, except that any
ambiguity as to sovereign immunity shall be construed in favor of sovereign immunity.
27.
Each party represents that it is authorized to enter into this Agreement, agrees to
comply with and be bound by the terms ofthis Agreement, and further agrees that it will not contest
the basis or validity of this Agreement. This Agreement shall become binding upon the DEQ,
Delton Tinsley, and his successors and assigns once executed, as determined by the latest date of
all parties signing. The DEQ reserves the right to enforce this Agreement against any and all
subsequent owners of the demolition site.
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