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PETITION FOR HEARING TO CONTEST THE DEPARTMENT OF ENVIRONMENTAL QUALITY
DIRECTOR'S DECISION TO DENY BROOK MINING COMPANY, LLC'S PERMIT APPLICATION
WITHOUT PREJUDICE

Pursuant to Wyo. Stat. Ann. § 35-11-802 and ENV PP Ch. 2, § 4, Brook Mining
Company, LLC (Brook) respectfully petitions this Council for a hearing to contest the Director
of the Department of Environmental Quality's (DEQ) decision denying Brook's permit
application without prejudice. A copy of the Director's Decision is attached as Appendix A and
incorporated herein by reference. As grounds for this Petition, Brook states as follows:

Petitioner Information
Brook Mining Company, LLC, 1101 Sugarview Dr., Suite 201, Sheridan, Wyoming,
82801.

Statement of Relevant Facts
On October 31, 2014, Brook applied for a permit to mine coal in an area north of
Sheridan, Wyoming. Brook's application included: 1) a mine plan that described Brook's
proposed operations; 2) a reclamation plan that described Brook's proposed methods of
reclamation; 3) studies and data about wildlife, ground water, surface water, climate, soil, and
other environmental conditions; and 4) information on Brook's corporate structure and
ownership of the minerals and surface.
DEQ conducted a two-stage review of Brook's application. See Wyo. Stat. Ann. § 35-11406(e)-(h). DEQ first reviewed Brook's application for completeness as the Act defines it,
certifying it complete within a few days. See§ 35-11-103(e)(xxii) (defining "complete
application.") DEQ then reviewed the substance of the application for any deficiencies as the Act
defines it. See§ 35-ll-103(e)(xxiv) (defining "deficiency.") After more than a year analyzing
Brook's application and additional information Brook provided, DEQ found Brook's application
had no deficiencies. DEQ then directed Brook to publish its permit application for public
comment. See Wyo. Stat. Ann. § 35-11-4060).
During the public comment period, DEQ received several objections and requests for an
informal conference with the Director of DEQ. The Director exercised his discretion and did not
hold an informal conference. The Environmental Quality Council (Council) then held a contested
case hearing on the objections.
At the hearing, DEQ' s experts testified that Brook's permit met all the applicable statutes
and regulations. DEQ's and Brook's witnesses also rebutted the specific objections to the
application. The objectors' witnesses testified otherwise; but rarely identified any statute or
regulation that supported their claims.
2

Four months later, the Council found that Brook's application was deficient, ordering
Brook to obtain more information on hydrology and subsidence. The Council also found that
Brook's blasting plan did not contain reasonable limits on the blasting schedule. Finally, the
Council concluded as a matter of law that DEQ must make the findings described in Wyo. Stat.
Ann. § 35-ll-406(n) before DEQ can find an application suitable for publication and before the
Council could approve an application. Ultimately, the Council ordered Brook to resubmit its
application and return to the permit application process.
Two weeks after the Council's decision, the DEQ Director did not approve Brook's
permit application "in its current form , but without prejudice to Brook's ability to supplement the
application under the process described in the [Council's) Order." (See Decision Letter attached
as Appendix A.)

Statement of Issues
To the extent the Director's decision was based upon the Council's September 27,2017
decision:
I.
The Council erred as a matter of law when it held a public hearing four months
after the final date for filing objections to Brook's permit application instead of holding the
public hearing within 20 days of the final date for filing objections to Brook's permit application
as required by Wyo. Stat. Ann. § 35-ll-406(k).
2.
The Council erred when it found as a matter of law that the DEQ administrator
must make the written findings required by Wyo. Stat. Ann.§ 35-ll-406(n) at the time he
determines whether a permit application is suitable for publication under Wyo. Stat. Ann. § 3511-406(h), instead of permitting the administrator to make the findings under Wyo. Stat. Ann. §
35-ll-406(n) at the time the DEQ Director decides to issue or deny a permit application.
3.
The Council erred when it concluded as a matter of law that the DEQ
administrator must make the written findings required by Wyo. Stat. Ann. § 35-ll-406(n) as a
condition precedent to the Council considering whether Brook's permit application can be
approved, because the Council does not have the authority to approve or deny a mine permit
under Wyo. Stat. Ann. § 35-11-406. The permit decision is made, as a matter of law, by the DEQ
Director, not the Council.
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4.
The Council erred as a matter of law when it determined that Brook's application
was deficient in the areas of blasting, subsidence, and hydrology because it failed to apply the
correct definition of "deficiency" set forth in § 35-11-1 03(e )(xxiv).
5.
The Council erred as a matter oflaw when it found Brook must prove as part of
its permit application that there will be no material damage to the hydrologic balance at the mine
site and outside the permit area and to alluvial valley floors because: 1) it applied Wyo. Stat.
Ann.§ 35-ll-406(n) rather than the correct standards in Wyo. Stat. Ann.§ 35-11-406(b)(xviii)
and LQD Coal Reg. Ch. 2, §§ 5, 6; and 2) even when applying the standards in Wyo. Stat. Ann.
§ 35-11-406(n), the Council did not apply the correct statutory language.
6.
The Council erred as a matter oflaw in finding that Brook's permit application
was deficient because it misconstrued and misapplied its authority under the Act, the proper
procedure and timeline for a permit application under the Act, and the requirements for a permit
application under the Act.
7.
The DEQ Director erred when he denied Brook's permit application without
prejudice to Brook's ability to supplement its application because the Director based his decision
on the Council's Order that both misinterpreted the Act and misapplied the Council's authority
and role regarding review of requirements for a permit under Wyo. Stat. Ann.§§ 35-11103(e )(xxiv), 406(b)(xviii), 406(n), and LQD Coal Reg. Ch. 2, §§ 5, 6.

Request for Hearing and Stay
Under the Council's regulations, Brook must request a hearing before the Council, see
ENV PP Ch. 2, § 4, even though the Council has already held a hearing and addressed Brook's
permit application in its September 27, 2017 Findings of Fact, Conclusions of Law, and Order.
That Order resolved the contested legal issues identified above and therefore it would not seem
that another Petition to the Council is either necessary or appropriate until a Court of law can
resolve the unsettled legal issues. However, Wyo. Stat. Ann. § 35-11-802 could be interpreted to
require that the Director's decision- relying on the Council's Order- be appealed back to the
Council. As a result, to conservatively preserve all possible rights to have the decision at issue
reviewed on the merits, Brook files this protective Petition, accompanied with a request that any
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proceedings on this Petition be stayed pending clarification of the governing law or review of a
revised permit application by the Council.
It is unclear under Wyoming law whether Brook still must appeal the Director's decision

to the Council when the Director's decision to deny the permit was based upon the Council's
own Order after hearing and rejecting the permit application. This appeal/request for hearing is
therefore being filed as a precautionary matter pending resolution of the disputed questions of
law raised by the Council's September 27, 2017 Order. To resolve those legal issues, Brook has
appealed both the Council and the Director's decision to the District Court in the First Judicial
District. (In the Matter of the Environmental Quality Council's Findings of Fact, Conclusions of
Law and Order (EQC Docket No. 17-4802, In Re Brook Mine Application) and the Wyoming
Department of Environmental Quality's Decision on Brook Mining Company, LLC's Permit
Application (TFN 6 2/025), Civil Action No. 188-771 ).
WHEREFORE, Brook hereby petitions the Council to contest the Director's decision
denying Brook's mine permit, and Brook requests the Director's decision be reversed and its
permit approved. Brook also requests that proceedings on this Petition be stayed, pending final
resolution of Brook's appeal to the First Judicial District Court, Civil Action No. 188-771.
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DATED: November 9, 2017.

Patri R. Day (Wyo. State Bar# 5-2246)
Isaac N. Sutphin, P.C. (Wyo. State Bar# 6-3711)
Jeffrey S. Pope (Wyo. State Bar# 7-4859)
HOLLAND & HART LLP
2515 Warren Avenue, Suite 450
P.O. Box 1347
Cheyenne, WY 82003-1347
Telephone: (307) 778-4200
pday@hollandhart.com
insutphin@hollandhart.com
jspope@hollandhart.com
ATTORNEYS FOR PETITIONER
BROOK MINING COMPANY, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on November 9, 2017, I served the foregoing, postage prepaid via
Certified Mail, Return Receipt Requested, and properly addressed to the following:
Ryan T. Schelhaas
Wyoming Attorney General's Office
2320 Capitol Avenue
Cheyenne, WY 82002
Andrew Kuhlmann
James Larock
Assist. Attorneys General
2320 Capitol A venue
Cheyenne, WY 82002
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APPENDIX A

Department of Environmental Quality
To protect, conserve and enhance the quality of Wyoming s
environment for the benent of current and future generations.

Matthew H. Mead, Governor

Todd Parfitt, Director

October 11, 2017
Mr. Randall W. Atkins
Ramaco Carbon, LLC
Brook Mining Company, LLC
1101 Sugarview Dr., Suite 201
Sheridan, WY 82801
RE:

Brook Mining Company, LLC's Application for a Surface Coal Mine Permit, TFN 6
2/025

Dear Mr. Atkins,
The Department of Environmental Quality ("Department") has received the Environmental Quality
Council's ("Council") Findings of Fact, Conclusions of Law, and Order ("Order") regarding Council
Docket No. 17-4802, In re Brook Mine Application TFN 6 2-025. A copy of the Order is enclosed with
this letter.
In its Order, the Council identified procedural and substantive deficiencies with Brook Mining
Company, LLC's ("Brook") permit application. The Council detennined that the Land Quality
Administrator needed to make findings under Section 406(n) and complete a cumulative hydrologic
impact assessment for Brook's application prior to deeming the application suitable for publication.
Council Order at 25-27. The Council also stated that Brook had not satisfied its burden of proof under
Section 406(n) and that there were substantive deficiencies with the application In the areas of
hydrology, subsidence, and the application's blasting plan. Council Order at 27-28. The Council
concluded the Order with the following:

IT IS HEREBY ORDERED that Brook's permit application is not
approved,
IT IS FURTHER ORDERED that Brook shall complete and revise its
permit application and then resubmit it to the Division for the
administrator to perform his mandatory section 406(n)
detenninations which are required to be perfonned prior to the
permit application being declared "suitable for publication" under
section 406(h). Further, upon the Division receiving the revised
permit application, the Division shall also conduct its review and
analysis required under section 406(h) and determine whether the
application is "suitable for publication", and if so, the revised
application shall then be republished for public comment under
section 4060) with the opportunity for interested persons to file
written objections under section 406(k).

Council Order at 29.
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Mr. Randall Atkins
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Regarding the conclusion of a Council hearing on objections to a surface mining permit application,
the Environmental Quality Act ("Act") requires:

If a hearing is held, the council shall issue findings of fact and a
decision on the application within sixty (60) days after the final
hearing. The director shaJl issue or deny the permit no later than
fifteen (15) days from receipt of any findings of fact and decision of
the environmental quality council.
Wyo. Stat Ann.§ 35-11-406(p).
I have reviewed the Order and determined that Brook's permit application cannot be approved in its
present form. However, the Order also contains a process through which Brook can supplement its
current application to address the deficiencies identified in the Order and the Department can review
and process those materials under Wyoming Statute§ 35-11-406(h).
Therefore, in accordance with the Order and Wyoming Statute§ 35-11-406(p), I hereby deny the
application in its current form, but without prejudice to Brook's ability to supplement the application
under the process described in the Order. To facilitate that process the Department would like to
meet with Brook at the earliest available opportunity. Please contact me at (307) 777-7937 to
arrange for that meeting.
Sincerely,

~
Todd Parfitt
Director
Attachment (1)
cc;

Alan Edwards, DEQ Deputy Director
Mark Rogaczewski, Supervisor for DEQ/LQD District 3 (Sheridan)
Andrew Kuhlmann, Wyoming Attorney General's Office
Jeff Barron, WWC Engineering
Tom Sansonetti, Isaac Sutphin, and Jeff Pope, Counsel for Brook Mining Co.
Lynne Boomgaarden, Counsel for Big Horn Coal Company
Shannon Anderson, Counsel for Powder River Basin Resource Council
Jay Gilbertz, Counsel for David Fisher and Mary Brezik-Fisher
Megan Lally, Chair of Environmental Quality Council
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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING

IN RE BROOK MINE APPLICATION

)

TFN 62-025

)
}

)
)

DOCKET 17-4802
FINDINGS OFFACT,
CONCLUSIONS OF LAW,

AND ORDER

I. APPEARANCES

The final contested case hearing in this matter occurred before the Environmental Quality
Council (Council) on May 22 through 26.2017, in Sheridan, Wyoming, and concluded on June 7
and 8, 2017, in Cheyenne, Wyoming.
Present for the Council during all or portions of the hearing was Chairman and Hearing
Officer Or. David Bagley, Vice-Chairman Meghan Lally, and Council members Tim Flitner, Nick
Agopian, and Deb Baumer. Council members Rich Fairservis and Megan Oegcnfelder recused
themselves from the proceeding because of conflicts. Council member Megan Degcnfelder
attended a portion of the hearing, however, she recused herself from the proceeding on June 6,
2017.

Present otthe hearing for Petitioner, Brook Mine (Brook), was Thomas L. Sansonetti, Isaac
N. Sutphin, and JeffreyS. Pope from Holland & Hart LLP. Present at the hearing for the Wyoming
Department of Environmental Quality (OEQ) was Andrew J. Kuhlman and James M. LaRock from
the Wyoming Attorney General's Office. Present at the hearing for the Powder River Basin
Resource Council (Powder River} was Shannon R. Anderson. Present nt the hearing for Big Hom
Coal and Lighthouse Resources {Big Hom} was Lynn Boomgaarden and Clayton H. Gregersen
from Crowley Fleck PLLP. Present at lhe hearing for Mary Brezik-Fisher and David Fisher
(Fishers) was Jay A. Gilbertz from Yankee & Toner, LLP.

Testifying on behalf of Brook was Jeff Barron and Kenneth Woodring. Testifying on
behalfofthe DEQ was Bjarne Kristiansen, Matt Kunze, Muthu Kuchanur, PhD, and Doug Emme.
Testifying on behalf of Big Hom was Jordon Sweeney and Paul Gerlach. Testifying on behalf of
Powder River was Anton Bocek, John Buyok, Gillian Malone, Gennaro Morino, PhD, PE, DOE,
Brooke Collins, Carol BiJbrough, Sue Spencer, and Mickel Wireman. Testifying on behalf of the
Fishers was Mary Brezik-Fisher.
The following exhibits were admitted into evidence: DEQ exhibits 1 through 36; Brook

exhibits I, 2, and 7 through J4, and D 15; Big Horn exhibits 1 through 19; Powder River exhibits
f through 90, 93D, 940, 95D; and Fishers exhibits 1 through 26, and 270.

Following the final hearing, the parties submitted post hearing briefs and proposed findings
of fact and conclusions of law. After reviewing the post-hearing filings, the Council deliberated
and decided this matter on August I, 2017, in Cheyenne. At that time, the hearing was officially
closed.
Due to the length ofthc hearing, some of the Council members were not able to be present
for the entire hearing and live testimony. However, each Council member participating in this
mnucr listened to all the testimony by attending the in·person hearing or watching the video
recordings of the hearing or read the testimony contained in the transcript or a combination of
both.
The Council, having heard and considered all the evidence in this case and being fully
advised, pursuant to the Wyoming Administrotive Procedure Act, Wyo. Stat. Ann. § 16·3-110,
finds and concludes as follows:

Findings of fact, Conclusions of Law, and Order
Docket 17-4802
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II. JURISDICTION
This case arises from petitions for hearing (also referred to as requests or appeals) from
several interested persons to Brook's application for a coal surface mining permit. After its
examination and review, the OEQ concluded that Brook's permit application contained no
deficiencies and was "suitable for publication" under Wyoming Statute§ 35-11406(h). Brook
subsequently published notice of its application under § 35-11-4060). As allowed by section
406(k), several interested persons filed written objections to Brook's application and requested nn
infonnal conference with the DEQ director. The director denied those requests.
After the denial, three interested persons. Big Hom, Powder River, and the Fishers
{sometimes collectively referred to as the objectors) timely filed petitions for hearing before this
Council under section 406(k). Under that section, the Council was required to hold a contested
case hearing in accordance with the Wyoming Administrotive Procedure Act-the Council did so.
Following the contesled case, the Council is required to issue findings of fact and a decision on
the application within sixty days afler the final hearing-the ultimate decision being whether
Brook's pennit application should be granted. Wyo. Stat. Ann.§ 35-ll-406(p). This matter is
properly before the Council and it has jurisdiction over this matter and the parties.
Ill. PRELIMINARY MATTERS
A. Brook's motions to dismiss

Brook filed three motions to dismiss requesting the Council dismiss the objectors' petitions
for a contested case suggesting they were untimely. Brook claimed the objectors were required to
tile their petitions for a contested case with the Council within thirty days after the last publication
date and at the same time that they requested on informal conference with the DEQ director. The
Findings of Fact, Conclusions of Law, and Order
Docket 17-4802
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objectors argue the opposite. The Council agrees with the objectors. Wyoming Statute § 35-11 406(k) and the DEQ's rules of practice and procedure do not support Brook's position that the

petitions were untimely.
The objectors, within thirty days aflcr the last publication date, timely filed their written

objections to Brook's application and at the same time requested informal conferences with the
director. There is no requirement in statute or rule that requires the objectors to file simultaneous
requests for 11 contested case with the Council at the time they request on informal conference.
Such on interpretation is non-sensical and would lead to an absurd result as it would require
objectors to file n request for a contested case whh the Council prior to knowing whether an
informal conference will be held and, if so, the outcome of the conference. If the conference was
successful, there would be no need for a contested case. The Legislature could not have intended
such 11 result.
In this case, the objectors timely filed requests for an informnl conference with the DEQ
director. The director denied those requests and immediately forwarded the matter to the Council
on January 30, 20 17. although no objector had tiled n petition for a contested cose. The Council
initially accepted jurisdiction over Brook's application (docket #17-4801) but after reviewing the
pleadings and hearing oral nrgument, the Council dismissed that case on February 22, 20 17. The
Council detennined that it did not have jurisdiction over Brook's application because no objector
had officially requested a contested case before the Council.
Following the Council's order of dismissal, the objectors filed petitions for a contested
case, the latest being filed on February 24, 2017. Although there may be some ambiguity in the
statutes and rules on when an objector must file a request for a contested case if their request for
Findings ofFnet, Conclusions of Law, and Order
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nn informal conference is denied, it certainly is not as Brook suggests. l11e Council concluded
that the objectors timely filed their petitions with the Council and found that this matter is properly
before it.
As part of its motion tiled against Big Hom, Brook also argued that Big Hom's petition
should be dismissed because Big Hom allegedly contracted away ils right to appeal Brook's permit
application. That issue is a private dispute between Big Hom and Brook and the Council will not
enter that dispute-Big Horn was authorized to file its petition with the Council.
Last, as part of its motion filed against Powder River, Brook asked the Council to dismiss
the ponion of Powder River's petition requesting the Council remand the matter to the director to
hold an informal conference. The Council does not have the authority to remand the matter to the
director to hold an informal conference, a duty that is purely discretionary.
As a result, Brook:s motions to dismiss are denied. However, because the Council does
not have the authority to remand the matter to the director to hold an informal conference, the
Council grants Brook's motion to dismiss the portion of Powder River's petition requesting the
Council remand the matter to the director to hold on informal conference.
B. DEQ's motion to dismiss

The DEQ also filed a motion to dismiss the portion of Powder River's petition requesting
the Council remand the matter to the director to hold an infonnol conference. As stated earlier, the
Council docs not have the authority to order the director to hold an informal conference, a duty
that is purely discretionary. The Council agreed with the DEQ and dismissed the portion of Powder
River's appeal requesting the Council remand the matter to the director to hold an informal
conference. The DEQ's motion to dismiss is grunted.
Findings of fact. Conclusions or Law, and Order
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IV. STATEMENT OF THE CASE/ISSUES AND CONTENTIONS

This case arises under Wyo. Stat. Ann.§ 35-11-406(p} which requires the Council to issue
findings of fact and a decision on Brook's pennit application following a contested case. The
objectors arc challenging Brook's mine application pennit. They argue that Brook's application
contains deficiencies and that Brook has not met its burden of proof required under Wyo. Stat.
Ann. § 35-1 l-406(n).

Conversely. DEQ and Brook argue that Brook's application was

"technically adequate" and was "suitable for publication" under Wyo. Stat. Ann. § 35-11-406(h).
They argue that the application contains no deficiencies.
Although there is a dispute about the role of the Council in this matter, this dispute centers
on whether Brook has met its burden of proof by affirmatively demonstrating that its application
is in compliance with section 406(n).
Wyoming Statute§ 35-11-406(n) states:
(n) The applicant for a surface coal mining pennit has tbe burden of
establishing that his application is in compliance with this act and all applicable
state laws. No surface coal mining pennit shall be approved unless the applicant

affirmatively demonstrates and the administrator finds in writing:

(i) The application is accurate and complete;
(ii} The reclamation plan can accomplish reclamation as required
by this act;
(iii) The proposed operation hns been designed to prevent material

damage to the hydrologic balance outside the permit area;
(iv) The area proposed to be mined is not included within an area
designated unsuitable for surface coal mining pursuant to W.S. 35-11-425, within
an area where mining is prohibited pursuant to section S22(e) of P.L. 95-87 [30
U.S.C. § 1272(e)], or within an area under review for this designation under an
administrative proceeding, unless in such an orca as to which an administrative
proceeding has commenced pursuant to W.S. 35-11-425, the operator making the
pennit application demonstrates that, prior to January I, 1977, he has made
Findings of fact, Conclusions of Law, and Order
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•

substantiallegalnnd financial commitments in relation to the operation for which
he is applying for a permit;
(v) The proposed operation would:
(A) Not interrupt, discontinue, or preclude farming on
alluvial valley floors that are irrigated or naturally subirrigated, but, excluding
undeveloped range lands which are not significant to farming on said alluvial valley
floors and those lands as to which the administrator finds 1hat if the fanning that
will be interrupted, discontinued or precluded is of such small acreage as to be of
negligible impact on the farm's agricultural production; or
(B) Not materially damage the quantity or quality ofwnter
in surface or underground water systems that supply these alluvial valley floors.
Paragraph (n)(v) of this section shall not affect those surfnce coal mining operations
which in the year preceding August 3, 1977, produced coal in commercial
quantities, and were located within or adjacent to alluvial valley floors or had
obtained specific permit approval by the administrator to conduct surface coni
mining operations within said alluvial valley floors. If coal deposits are precluded
from being mined by this paragraph, the administrator shall certify to the secretary
of the interior lhat the coal owner or lessee may be eligible for participation in a
coal exchange program pursuant to section S I O(b)(S) of P.L. 95-87 (30 U.S.C. §
1260(b)(5)].

{vi) If the area proposed to be surface coal mined contains prime
farmland, the operator has the technological capability to restore such mined area,
within a reasonable time, to equivalent or higher levels of yield as nonmined prime
farmland in the suiTOunding area under equivalent levels of management and can
meet the soil reconstruction standards of this act and the regulations promulgated
pursuant thereto;
(vii) The schedule provided in paragraph (a)(xiv) of this section
indicates that all surface coal mining operations owned or controlled by the
applicant are currently in compliance with this act and all tows referred to in
paragraph (n)(xiv) ofthis section or that any violation hos been or is in the process
of being corrected to the satisfaction of the authority. department or agency which
has jurisdiction over the violation.
Wyo. Stat. Ann. § 35-1 f-406(n)(emphasis added).

Findings of Fact, Conclusions of Law, and Order
Docket 17-4802
Page 7of29

V. FINDINGS OF FACT 1
l.

On October 31, 2014, Brook submitted to DEQ's Land Quality Division (the

Division) an application for a permit to mine coal. Brook's permit application proposed to mine
coal in an area about eight miles north of Sheridan, Wyoming adjacent to the Tongue River.

Transcript ... Kristianson teslimoll)', pp. 49-52. Most of the mine would lie north of the Tongue
River and Interstate 90, with the southwestern portion of the permit area sitting adjacent to the
Tongue River. DEQ Esh. J2,· Transcript - Kristiansontestimoltl'. p. .J9.
2.

The permit area encompasses an area approximately 4,500 acres. DEQ E-<h /,·

Transcript ·· Krislianson testimony, p. 50.
.3.

The proposed mine would annually produce about two million tons of coal.

Transc1·ipt - Kristianson testimo11y, pp. 276-77. The mine has a predicted life of 12 to 13 years.
Trm'IScript - Kristianson testimony, p. 51.
4.

Adjacent to the proposed coal mine are many private landowners, including many

homeowners within one-half mile of the proposed mine boundary. Transcript - Emme testimony,

pp. 38-1, 59-1.
5.

Brook~s

permit application consisted of 12 volumes. Transcript - Krlstianson

testimony, p. 61: DEQ E.-dzs. 1 1/trouglt 11.
6.

The Division determined that the application was "complete'', under Wyo. Stat.

Ann.§ 35-1 1-406(e) on November 3, 2014. Transcript - Kristiansoulestimony, p. 52.

: To the extent opinions or testimony is cited as the basis for n finding of fact, the Council has resolved
any conflicts or dispute between testimony of others in favor ofthe cited testimony or opinion.

Findings ofFncl, Conclusions of Law, nnd Order
Docket 17-4802
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7.

The Division then began its technical review and comment process. The application

had six rounds of comments and responses between the Division and Brook before the Division
ultimately detennined that the application was "technically adequate" and "suitable for
publication.. under Wyo. Stat. Ann. § 35-ll-406(h). DEQ E.th. 34: Transcripl - Kristianson
testimony, pp. .J5, 52, 58-60.
8.

The Division determined in December 2016 that the application was "technically

adequate" and ••suitable for publication." The Division determined that Brook satisfied the
Division's comments and concerns and the application had met all the statutory and regulatory
requirements.
9.

Tran~·cript -

Kristianson testimony, pp. 51-53, 59-60.

The application permit was published as required under Wyo. Stat. Ann. § 35-11-

406(j). Transcript - Krislianson testimony, p. 53.

I0.

In making its decision that the application contained no deficiencies, was "suitable

for publication" and "technically adequate", the Division failed to produce or create a cumulative
hydrologic impact assessment (CHIA). Transcript - K11nze testimony, pp. .J/3, .J]O, ./36--137.
II.

A CHIA is a document that is produced by the Division for certain types of coal

pennitting actions. The CH lA takes an intensive look at surface and groundwater quality and
quantity with in the coal mine area. Tmnscript - Krm:e testimOIIJ~ p . .J13.
12.

The CHIA is necessary and required to support the findings required to be made

under Wyo. Stat. Ann. § 35-ll-406(n), specifically whether the proposed mine operation has been
designed to prevent material damage to the hydrologic balance outside the permit area and whether
the proposed operation will not materially damage the quantity or quality of water in surface or
underground water systems lhnt supply the alluvial valley floors. The Cl·IIA is necessary before
Findings of Fact, Conclusions of Law, and Order
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the Division can approve a mine pcnnitapplication. Transcript - K1m=e testimony, pp. -113·./Jj,
-J27• ./36-137. ./44.

13.

A CHIA is typically produced and finalized prior to the end of the pennit

application comment period which enables the public to review it and make comments, if
necessary. However, for the Brook application, the Division did not produce or crente a CHIA
and the public did not have an opportunity to review it or comment on it. Tmn.\·cripl - Kunze
testimony, pp. 423·./26.
14.

In addition to not creating the CHIA, the administrator did not make any written

findings required under Wyo. Stat. Ann.§ 35·1 l-406(n).
IS.

Brook first published its permit application on December 27, 2016. Transcript -

Kristiansonlestimony, p. jJ.
16.

Between December 27,2016, and Jnnuary 27,2017, the Division received twenty

public comments relating to the pennil application. Of those twenty comments, fourteen were
objections to Brook•s permit application.
17.

Those objections challenged many parts of Brook's pennit application, including

Brook's analysis of alluvial valley noors, blasting, bonding, probable hydrologic consequences,
reclamation, and subsidence. Big Horn E.rh 3; Fi.rher Exh. 26; PRBRC Exh.'l. /, 2. 5, 9, cmcf 10.
18.

Upon review of nil the objections, the Division still found Brook's application was

"technically adequate." Transcript - KristiaiiSOil/eslimo,y, pp. 196-197.

19.

The objectors requested thot the DEQ director hold an informal conference to

decide their objections. Big Horn Exh 3; Fisher E:~:h. 26: PRBRC E:'Ch. 1.
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20.

The DEQ director exercised his discretion and denied the requests to hold an

informal conference.
21.

The objectors timely requested a contested case before the EQC.

22.

Based upon Brook's application, generally, mining will proceed moving westward

from the eastside oflhe proposed penn it area. The first area to be mined is called the TR·I trench
and it is located in the southeast comer of the proposed permit area. DEQ Exh. 12,· Transcript -

Krlstianson testimony, pp. I2 I- I22.
23.

The proposed mine would predominately use a method known as "highwall

mining." which is similar to auger mining and regulated as such. DEQ E:th. 12,· Trauscript -

Krb.-tianson testimony, pp. 50, I 17-119.
24.

Highwall mining begins by digging a box cut down to the coal seam. A remotely-

operated highwall miner unit then mines tunnels up to 2,000 feet into panels of the exposed coal
seam perpendicular to the trench. Walls or webs or pillars of coal are left unmined between the
tunnel to provide support and prevent subsidence, with wider barrier pillars periodically placed to
offer extra safety between sets of tunnels. The mine plan estimates that this method will recover
40% to 65% of the coal. Transcript - Krislianson testimm1)', pp.

50~51,

/18-120, 125-126;

transcript- Barron testimony, pp. 65-1-656, 819.
25.

The overburden in the TR-1 mining area is geologically and hydrologically unique

and can be distinguished from the overburden in the proposed pennit area outside the TR-1 mining
area. The TR-1 area overburden is composed of previously mined backfill material and is saturated
with groundwater. DEQ E.:rh. 5: Transcript - Krlstlanson testimol'ly, pp. 205. 211-2 I2, 214.
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26.

In order to gather data as to the geology in the proposed mine area, including

overburden geology, Brook conducted a drilling program consisting of a series of drill holes across
the proposed permit area. DEQ Exh.
27.

j;

Transc:ripl - Kristianson lt!Siimony, pp. 87, 91.

Brook did not conduct driJJ hole testing in the TR-1 mining area, nor did it conduct

drill hole testing in any part of the approximately 360 acres comprising the SEI/4 of Section 15
and the NEI/4 of Section 22, Township 57 North, Range 84 West. The permit application contains
no geologic data from lhc distinct overburden within these lands. DEQ Eth.

Kristia11son lt!.'itimony, pp.
28.

j;

Transt·1·ipt -

210~21 I.

Brook's permit application does not distinguish the TR-1 area overburden, and docs

not include specitic geologic characterization or identification of the TR-1 area overburden,
including its geologic slrnta, nature, structural geology, lithology, thickness, or other factors that
may influence mining or reclamation activities. Tmnscript - Krislia11smr testimonJ•. pp. 209-21 I.
29.

The permit application does not characterize any part of the overburden within the

proposed permit area as a "potential hydrogeologic unit," and concedes that Brook installed no
groundwater monitor wells and conducted no aquifer tests in any part of the overburden. DEQ Ex.
6.
30.

The permit application locks required information as to the TR·l overburden and

its groundwater saturation, and the permit application inaccurately characterizes all overburden
within the proposed pennit area as dry. Tranl·cript - Kristianson te:uimony, pp.
31.

2U~217.

Brook's application fails to describe groundwater in the TR-1 area overburden. The

permit application contains no site·specific data regarding groundwater location, quantity, qua lily,
lithology, or thickness; or its recharge, storage, or discharge characteristics within the TR·I area
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overburden. Transcript - Kristianson testimo11y. p. 2 I 2: transcript - Barron testimOilJ' pp. 7/7,
720.
32.

The pennit application conlnins no description or assessment of the hydrologic

impacts of the proposed mining operations to the groundwater in the TR-1 overburden, and
provides no plan whereby Brook will monitor the hydrologic impacts of the proposed mining
operations on groundwater in the TR-1 area overburden. DEQ Exhs. 5, 12: Tra11script - Bw·ron
testimony, p. 717.
33.

Brook used a groundwater model to support its permit application.

34.

The groundwater model was designed to analyze the potential cumulative

hydrological effects of the project and simulate the regional groundwater impacts from the
proposed mining operation. DEQ E.rh. I 2.
35.

The hydrological data used in the groundwater model was limited to observation

points, monitor wells and pumping tests, and private well information obtained from the State
Engineer' s Office database. None of these data sources provide infonnation as to the unique textual
nnd hydraulic characteristics of the snturated bnckfill in the TR-1 area overburden. DEQ Exlr. 12,
Big Hom E.th. 9: Transcript - Kuchanur teslimony, p. j I 3.
36.

There are approximately 357 domestic stock wells within three miles ofthe permit

applicntion boundary. The opplicntion does not discuss or explain what happens to the water in
these wells if the coal is dewatered. Transcript - Wireman testimony, pp. I 344, 1365.
37.

Drawdown in some of these wells are predicted to be as much as twenty-five feet.

Trcmscript - Kttcltamtr testimony, pp. j.f0-5-13. Drnwdowns in these wells could be significant for

the wells and their productivity. Transa·ipl - Kllchamtr JestimOil)', pp. 542-./3.
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38.

The hydrology in and around the permit application boundary is complex.

Transcript - Krlstianson testimony, p. 303.
39.

The hydrologic review and assessment contained only one pump test in the far

eastern portion of the permit application area. No aquifer testing was performed in the rest of the
permit area. Only two site specific hydraulic conductivity values we11: obtained over the entire
permit area. Hydraulic conductivity measures the rate at which water flows in an aquifer - it is a
measurement ofthe degree of interconnected porosity. Transcript - Wireman testimony, pp. 1354-

55,1360.
40.

The hydrologic review and assessment only used one porosity value or hydraulic

conductivity value for the entire permit

area

which cannot account for the heterogeneity or

diversity of the geology in the permit area. Transcript - Wireman testimony, pp. I 35./-55:

Transcript- Kuclzamtr testimony, pp. 535-537. The area is geologically fractured and highly
variable. Transcript - Kllclramtr testimony. p. 535.
41.

There are no monitoring wells in the Tongue River. Transcript - Kuclramw

testimony, p. 539
42.

The Tongue River alluvium is an important aquifer for the region. Transcript -

Krtcha1111r testimony, p. 539.
43.

Using only one porosity value for the entire permit area fails to take into account

seasonal changes which cnn alter direction of flow, velocity of flow and quantity of flow to a
particular nrea. Transcrfpl - Wireman testimony, p. 1355.
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44.

Inadequate testing and data collection was done on the overburden, underburden,

Tongue River alluvium and Slater Creek alluvium to make scientific predictions about hydrologic
impacts. Transcript - Wireman testimony, pp. 136/, 1363, J.IJj.J6.
45.

No monitoring or baseline wells were used to establish the baseline water in the

Tongue River alluvium. Transc1·ipt - Wireman testimony, pp. /36./-J36j.
46.

The groundwater aquifer assessment contains no discussion of vertical intervals or

lithology which affect the potentially impacted domestic wells. Transcript - Wireman testimony,

p. /367.
47.

The assessment of the hydrology in the permit application area is inadequate.

Transcript - Wireman testimony, pp.l371-73.
48.

Because of the inadequate hydrology assessment, it is premature to come to a

decision of whether Brook's proposed operation has been designed to prevent material damage to
the hydrologic balance outside the pennit area. Transcript - Wirema11 testimony, pp. 1373, /3981400, /439, 1-1-13. Brook's application does not contain the information necessary to affinnatively

demonstrate that material damage to the hydrological balance outside the pennit area will be
prevented. Transcri'pt - Wireman testimony, pp. 1398-J.IOO,
49.

14-12~1443.

The hydrologic studies done by Brook so for along with the other available data do

not provide a sound scientific basis from which it con be concluded that the mining will not
materially damage the quantity or quality of water in surface of underground water systems that
supply alluvial valley floors that ore within the mine boundary or within one-half mile of the
proposed mine boundary. Transcript - Wireman testimony, pp. 1399-1401, /441-1443, 1-139.
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50.

There hove been inadequate studies and testing done to draw any scientific

conclusions ns to the long-leon risk of subsidence at the permit area. Transcript - Marino

testimony, pp. 1100, 12./6.
51.

The deficiencies and lack of a subsidence plan were explained by Dr. Marino.

52.

The pcnnit application does not provide sufficient information ro provide a

meaningful review with respect ro subsidence potential. Transcript - Marino testimony, pp. 1237,

53.

Appropriate data wns not collected to do a site-specific assessment of the strength

and stability of the roof, floor, and pillar materials at the permit area. Transcript - Marino

testimony. pp. 1211, 1128-1229.
54.

The subsidence control plan exhibits a lack ofgeomcchanical understanding of the

long-term and short-tenn stability of the mine. Transcript- Marino testimol'ly, p. 1128.
55.

There is insufficient information or data in the permit application and very limited

analysis of subsidence risk in the documents such that the subsidence potential cannot be assessed.

Transcript- Marino testimony, p. 1228.
56.

The calculation in the mine plan improperly used coal strength data for bituminous

coal rather than the sub-bituminous coal which exists nt the site. Tmnscript -· Marino testimony,

pp. 1226-1227, /23./, 12./7.
51.

Complete subsidence control plans ore typically stomped by n professional engineer

ood such plan is part ofthe pcnnit application. Tram·cript - Marino festfmouy, pp. 1238-1239.
58.

The mine plan is not complete due to the lack of proper testing and analysis to

determine the risk of subsidence due to mining activities. Transcript - Marino testimony, p. JU-1.
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59.

Brook admitted that the studies and work suggested by Dr. Morino ore necessary

steps for a proper mine subsidence plan. Transcript - Barron testimony, pp. 674-675. However,
Brook did not perfonn those studies or work as part of its subsidence control plan. Transcript -

Barro11testimony, pp. 1532~33. Brook chose not to perfonn the necessary engineering work in the
permit application for pennitting efficiency purposes. Transcript -· Barron testimony, pp. 1532-

1535.
60.

Brook plans to do the necessary engineering work Dr. Marino suggests as pan of

the ground control plan. Transcript - Barmn testimony, pp. 1532-1533.
61.

The risk of subsidence and subsidence control have not yet properly been studied

or assessed.
62.

Brook's blasting plan allows Brook to blast sunrise to sunset every day of the year.

Transcript - Emme testimo11y, pp. 586, 593.
63.

It would be reasonable to place restrictions on the blasting schedule due to the

number ofhouses nearby the pennit orca, however, no restrictions have been placed on the blasting
schedule. TmnscripJ - Emme testimony, p. 639.
64.

There are no reasonable limits on the blasting schedule in the mine plan.
VI. CONCLUSIONS OF LAW

A. Principles of Law
65.

Paragraphs I through 64 oflhe findings of fact are fully incorporated herein.

66.

Wyoming Statute§ 35~11-406(b) states. in part. that:
(b) ... The mining plan and reclamation plan shall include the following:
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(ii)
Plans for surface gradient to a contour suitable for proposed
use after reclamation is completed and proposed method of accomplishment;

(xvii) A blasting plan which shall outline the procedures and
standards by which the operator of a surface coal mine will meet the provisions of
W.S. 35-ll-415(b)(xi);
(xviii) For surface coat mining operations, a plan to minimize the
disturbance to the prevailing hydrologic balance at the minesite and in associated
offsite areas and to the quality and quantity of water in surface and ground water
systems both during and after mining operations and during reclamation. This
paragraph does not alter the authority granted under any other section of this act
with respect to requirements for maintaining the hydrologic balance in the minesite.
or associated offsitc areas, or other mining operations[.]
Wyo. Stat. Ann.§ 35·11-406(b)(ii), (xvii). and (xviii).
67.

Wyoming Statute§ 35-11-406(e) states that:

(e) The administrator shall notify the applicant within sixty (60) days of
submission of the application whether or not it is complete. If the administrntor
deems the application incomplete, he shall so advise and state in writing to the
applicant the infonnation required. All items not specified as incomplete at the end
ofthe first sixty (60) day period shall be deemed complete for the purposes of this
subsection.

Wyo. Stat. Ann.§ 35-ll-406{e).
68.

Wyoming Statute§ 35-11-406(g) states that:

(g)
After the application is detennined complete, the applicant shall
publish a notice of the filing of the application once each week for two (2)
consecutive weeks in n newspaper of general circulation in the locality of the
proposed mining site.

Wyo. Stat. Ann.§ 35-1 t-406(g).
69.

Wyoming Statute§ 35-1 I 406(h) states that:

(h) The administrator shall review the application and unless the applicant
requests a delay advise the applicant in writing within one hundred fifty ( t SO) days
from the date of determining the application is completet that it is suitable for
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publication under subsection (j) of this section, that the application is deficient or
that the application is denied. All reasons for deficiency or denial shalf be stated in
writing to the applicant. All items not specified as being deficient at the end of the
first one hundred fifty (I SO) day period shall be deemed complete for the purposes
of this subsection. After this period, for non coal permits, the administmtor shall not
raise any item not previously specified as being deficient unless the applicant in
subsequent revisions significantly modifies the application.lflhe applicantsubmilS
additional infonnation in response to any deficiency notice, the administrator shall
review such additional infonnation within thirty (30) days ofsubmission and advise
the app1icant in writing if the application is suitable for publication under
subsection (j) of this section, that the application is still deficient or that the
application is denied.
Wyo. Slat. Ann. § 35-11406(h}.
70.

Wyoming Statute § 35- I 1406(j) states that:

(j) The applicant shall cause notice of the application to be published in a
newspaper of general circulation in the locality of the proposed mining site once a
week for four (4} consecutive weeks commencing within fifteen (15) days after
being notified by the administrator. The notice shall contain information regarding
the identity of the applicant, the location of the proposed operation, the proposed
dates of commencement and completion of the operation, the proposed future use
of the affected land, the location at which information about the application may be
obtained, and the location and final date for filing objections to the application. For
initial applications or add itions of new lands the applicant shall also mail a copy of
the notice within five (5) days after first publication to all surface owners of record
of the land within the pennit area, to surface owners of record of immediately
adjacent lands, and to any surface owners within one-half(Yl) mile of the proposed
mining site. The applicant shall mail a copy of the application mining plan map
within five {5) days after first publication to the Wyoming oil and gas commission.
Proof of notice and sworn statement of mailing shall be atlached to and become
part of the application.

Wyo. Stat. Ann.§ 35-114060}.
71.

Wyoming Statute§ 35-11406(k} states that:

(k) Any interested person has the right to file written objections to the
application with the administrator within thirty (30) days after the last publication

of the above notice. for surface coal mining operations, the director may hold an
infonnal conference if requested and take action on the application in accordance
with the department's rules of practice and procedure, with the right of appeal to
the council which shall be heard and tried de novo. A conference shalf be held if
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the director determines that the nature of the complaint or the position of the
complainants indicates that an attempt to informally resolve the disputes is
preferable to a contested case proceeding. An infonnal conference or a public
hearing shall be held within twenty (20) days after the final date for filing objections
unless a different period is stipulated to by the parties. The council or director shall
publish notice of the time, date and location of the hearing or conference in a
newspaper of general circulation in the locality of the proposed operotion once a
week for two (2) consecutive weeks immediately prior to the hearing or con fercncc.
The hearing shall be conducted as a contested case in accordance with the Wyoming
Administrative Procedure Act, and right of judicial review shall be afforded as
provided in that act.
Wyo. Stat. Ann.§ 35·11-406(k).
72.

Wyoming Statute§ 35·1 l-406(n) states:

(n) The applicant for a surface coal mining permit has the burden of
establishing that his application is in compliance with this acL and all applicable
state lows. No surface coal mining permit shall be approved unless the applicant
affirmatively demonstrates and the administrator finds in writing:
(i) The application is accurate and complete;
(ii) The reclamation plan can accomplish reclamation as required
by this act;
(iii) The proposed operation has been designed to prevent material
damage to the hydrologic balance outside the permit area;
(iv) The area proposed to be mined is not included within an area
designated unsuitable for surface coal mining pursuant to W.S. 35-11-425, within
an area where mining is prohibited pursuant to section 522(e) of P.L. 95-87 [30
U.S.C. § 1272(e)], or within an area under review for this designation under an
administrative proceeding, unless in such an area as to which an administrative
proceeding has commenced pursuant to W.S. 35-11-425, the operctlor making the
permit application demonstrotes that, prior to January I, 1977, he has made
substantial legal and financial commitments in relation to the operation for which
he is applying for a permit;
(v) The proposed operation would:
(A) Not interrupt, discontinue, or preclude farming on
alluvial valley floors that are irrigated or naturally subirrignted, but, excluding
undeveloped range lands which arc not significant to farming on said alluvial volley
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floors and those lands as to which the administrator finds that if the fanning that
will be interrupted, discontinued or precluded is of such small acreage as to be of
negligible impact on the farm's agricultural production; or
(B) Not materially damage the quantity or quality of water
in surface or underground water systems that supply these alluvial valley floors.
Paragraph (n)(v) of this section shall not affect those surface cool mining operations
which in the year preceding August 3. 1977, produced coal in commercial
quantities, and were located wilhin or adjacent to alluvial valley floors or hod
obtained specific permit approval by the administrator to conduct surface coal
mining operations within said alluvial valley floors. If coal deposits are precluded
from being mined by this paragraph, the administrator shall certify to the secretary
of the interior that the coal owner or lessee may be eligible for participation in a
coni exchange program pursuant to section SIO(b){S) of P.L.. 95-87 (30 U.S.C. §
l260(b){S)].

(vi) If the area proposed to be surface coal mined contains prime
farmland, the operator has the technological capability to restore such mined aren,
within a reasonable time. to equivalent or higher levels of yield as nonmined prime
fannlnnd in the surrounding area under equivalent levels of management and can
meet the soil reconstruction standards of this act and the regulations promulgated
pursuant thereto;
(vii) The schedule provided in paragraph (a)(xiv) of this section
indicates that all surface coal mining operntions owned or controlled by the
applicant are currently in compliance with this act and all laws referred to in
pnrngroph (a)(xiv) ofthis section or that any violation has been or is in the process
of being corrected to the satisfaction of the authority, department or agency which
has jurisdiction over the violation.
Wyo. Stat. Ann. § 35-I 1-406(n).
73.

Wyoming Statute§ 35-t l-406(p) states that:

(p) The director shall render a decision on the application within thiny (30)
days aflc:r completion of the notice period if no infonnol conference or hearing is
requested. If an informal conference is held, all parties to the conference shall be
furnished with a copy oflhe final written decision of the director issuing or denying
the permit within sixty (60) days of the conference. If a hearing is held. the council
shall issue findings of fact and n decision on the application within sixty (60) days
nfler the final hearing. The director shall issue or deny the permit no later than
fifteen ( 15) days from receipt of any findings of fact and decision of the
environmental quality council.
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Wyo. Stat. Ann.§ 35-ll-406(p).
74.

Chapter 19, Section 2. Required Studies.

(a) In addition to other information required by the Act and these
regulations, all surface cool mining permit application shall contain:
(i) A detennination oflhe projected result of proposed surface coal
mining and reclamation operations, both on and off the mine site, which may
reasonably be expected to change the quantity or quality of the surface and
groundwater; the surface and groundwater flow, timing ond availability, the surface
and groundwater quality under seasonal flow conditions, including dissolved and
suspended solids; the effect of acid-forming and toxic material on surface and
groundwaters; the stream channel conditions; and the aquatic habitat in the pennit
area and other affected areas. This infonnation shall be in sufficient delail to enable
the Administrator to derermine the probable cumulative hydrologic impacts on
surface and groundwater systems including the impacts resulting from the proposed
operation and their interaction with the impact of all anticipated mining upon all
affected hydrologic systems. Anticipated mining shall be projected over the life of
the operation, and shall include all other existing coal mining operations, any
proposed coal mining operation for which 11 permit application has been filed and
all proposed operations required to meet diligent development requirements for
leased federal cool where mine development and geological information is
available. The assessment of the probable cumulative hydrologic impacts shall be
sufficient to make the dctennimuion ofW.S. § 35-11-406(nXiii).
DEQ Rule~·. Land Quality - Coal, Chapter/9: Required Studies for Surface Coal Mining Permit
Applications and Assistance for Such Studies, Section 2.
75.

Chapter 19, Section 3. Assistance for the Studies and Investigations.

For the purpose of the determination required by Section 2(n)(i) of this
Chapter, hydrologic information on the general area prior to mining may be oblained from
an appropriation Federal or State agency. The Administrator shall not make a determination
of completeness nor approve or deny nn application until such infonnalion is available, or
until it is otherwise voluntarily submitted by the applicant.
(a}

DEQ Rules, Land Quality - Coal, Clwpter 19: Required Siudies far Sm:fttce Coal Mining Permit
Applicatious and A.s.sislance far Such Studies, Section 3.
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76.

Chapter 2, Section 5 Mine Plan.

In addition to that information required by W.S. § 35-ll-406(b), each
application for a surface coal mining permit shall contain:
(a)

(x)
Probable hydrologic consequences determination (PHC). A
determination of the PHC of the proposed operation on the hydrologic regime ttnd the
quantity and quality of surface water and groundwater systems within the permit area and
the general area consistent with the infonnation required in Chapter 19, Section 2 of these
regulations. The PHC determination shall be based on baseline hydrologic, geologic and
other information collected for the permit application and may include data statistically
representative of the site. The determination shall specifically address potential adverse
hydrologic consequences and describe preventative and remedial measures.

DE(} Rilles, Land Quality - Coal. Chapter ]: Permit Application Rcquirenumrs. Sectio11 5.
77.
Chapter7, Section 2. Environmental Protection Performance Standards Applicable
to Underground Mining Operations.
(a)

Performance standards applicable to underground coal mining

operations:
{iii) Underground mining activities shall be planned and conducted
so as to prevent subsidence from causing material damage to structures, the land
surface, and groundwater resources.

DEQ Rules, Laud Quality - Coal, Chapter 7: Undergm1md Coal Mining Parmi/ Application
Content Requirements, Section 2.
78.

When analyzing the language of a statute, the "paramount consideration is the

legislature's intent as reflected in the plain and ordinary meaning of the words used in the statute."

Horse Cl·eek Conservalion Dis/. v. Sltllc ex rei. Wyo.

All~' Gen., 2009 WY 143, ~ 14,221

P.3d

306, 312 (Wyo. 2009) (citing Kre11ning v. Hearl Motmlain Irrigation Di:rt., 2009 WY II, 19, 200
P.3d 774, 778 (Wyo. 2009)). "A statute is clear and unambiguous if its wording is such that
reasonable persons are able to agree on its meaning with consistency and predictability." Jd. "When
a statute is sufficiently clear and unambiguous, we give effect to the plain and ordinary meaning
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of the words and do not resort to the rules of statutory construction." Cheyenne Newspt~pers, Inc.
v. Building Code Bd. ofApp. ofCity ofCheyetme, 20 I 0 WY 2, ~ 9, 222 P.3d 158, 162 (Wyo. 20 I0)

(quoting BP Am. Prod Co. v. Dep 't of Rel•emu!, 2005 WY 60, 1 IS, 112 P.3d 596, 604 (Wyo.
2005)).

79.

In this case, Brook has the burden of proof and it must affirmatively demonstrate

compliance with section 406{n).
B. Applicutions of Principles of Lnw

80.

The Council finds and concludes that it has jurisdiction over this matter under Wyo.

Stat. Ann. § 35- I Ia406(k) and (p).
81.

Based upon the evidence and testimony during the hearing, the Council finds and

concludes that it cannot approve the permit application for several reasons: I) the administrator
has not made his required written determinations and findings under section 406(n); 2) Brook has
failed to meet its burden under subsections 406(n)(i), (iii), and (v); and 3) the permit application
is deficient under section 406(b) and the DEQ's rules.

I. Wyoming Statute§ 35-ll-406(n) applies
82.

The parties disagree about whether section 406(n) applies to this proceeding. Both

DEQ nnd Brook contend that section 406(n) is not applicable, while the objectors assert it is.
Brook and the DEQ allege that the Council is only authorized to dctennine whether the application
was "technically adequate" and "suitable for publication" under section 406(h). They assert that
the findings in section 406(n) arc only made by the administrator aficr the Council makes its
determination of whether the application was "technically adequate" and "suitable for
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publication.n They contend that the Council is authorized to only review the permit application
under 406(a) and (b) and the DEQ's rules, nothing more. The Council disagrees.
83.

Section 406(n) is unambiguous. Only one plausible and reasonable interpretation

exists- in this proceeding Brook is required to affirmatively demonstrate and the administrator
must have found in writing the requirements outlined in subsection (n).
84.

This interpretation is supported by the Council's long-standing interpretation of

subsection (n). In past mining pennit application disputes, the Council has determined that (n)
applies and has required that the applicant affinnatively demonstrate and the administrator find in
writing compliance with section 406(n).
8S.

The Wyoming Supreme Court has affirmed the CouncWs long-standing

interpretation. In Gr·ams v. Euvironmt!nta/ Quality Cotmcilt the Court. in reviewing the Council's
decision to grant a mining permit, stated "[i]t is true that the burden of proof rests upon the
applicant to show that the application is in compliance with applicable law. § 35-11-406(n). The
record reveals that AMAX recognized this in its prehcnring memorandum, as did the EQC when
it stated in its final conclusion of law that •AMAX Coal Company hos met its burden of proof
demonstrating that the Engle Butte Mine is in compliance with W.S. § 35-ll-406{n), and oil other
applicable state laws.' " GrtllllS ''· Euvirommmtal Quality Co11nci/, 730 P.2d 784, 789 (Wyo. 1986).
86.

Brook agreed with the Council's position when this case began. In its prehenring

memorandum, Brook stated "[t]he Act requires that n permit applicant proves it has complied with
the Acl and nil applicable state lows. Wyo. Stat. Ann. 35-ll-406(n). The applicant must show that
the application is "accurate and complete," "the reclamation plan can accomplish reclamation ns
required by this Act," "the proposed opcrotion has been designed to prevent material domnge to
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the hydrologic balance outside the permit area:• and that lhe area proposed to be mined is not
designated as unsuitable for surface coal mining./d. at (n)-(iv)." "Here Brook has proven to DEQ
that its permit application meets all of these requirements as demonstrated by DEQ deeming the
application technically adequate and suitable for publication."

87.

The Council finds and concludes that section 406(n) applies to this proceeding and

that Brook has the burden of proof.
II. The administrator failed to make the required findings under section 406(n),
therefore, the Council is without authority to approve the permit
88.

It is undisputed that the administrator has failed to make any of the required written

findings mandated by section 406(n).
89.

Because the findings required by section 406(n) have not been made, the Council

cannot make a finding that the application should be approved. Under subsection (n), the
administrator is required to make his written findings at the time that he dctcnnines whether the
application is "suitable for publication" under Wyo. Stat. Ann. § 3S-ll-406(h). These findings
must be completed prior to the Council considering whether the permit application should be
approved.
90.

By the administrator failing to comply with 406(n), the Council finds and concludes

that it is without authority to approve the permit. The findings in 406(n) are a prerequisite or
condition precedent to the Council considering whether the application should be approved. As o
result, the Council finds and concludes that at this time, it is without authority to approve the permit
application as a matter law.

Findings of Fact, Conclusions of Law, and Order
Docket 17-4802
Page 26 of29

III. Brook has failed to meet its burden under subsections 406(n)(l), (iii), and (v)

91.

It is undisputed that the CHIA is not completed. The CHIA is necessary for the

administrator to make his findings under subsections 406(n)(iii) and (v). Without the CHIA, the
Council finds and concludes that it is unknown whether the proposed opemtion has been designed
to prevent material damage to the hydrologic balance outside the permit area and determine
whether the proposed operation would not materially damage the quantity or water in surface or
underground water systems that supply the alluvial valley floors.
92.

The Council finds and concludes that because the CHIA is not done, Brook cannot

and has not met its burden under subsections 406(n)(iii) and (v).
93.

In addition, the Council finds and concludes that Brook's permit application is not

accurate or complete because the CHJA has not been produced.
94.

Further, the Council finds and concludes that based upon the evidence and

testimony provided during the hearing, Brook hns not affirmatively demonstrated that its proposed
operation has been designed to prevenl material damage to the hydrologic balance outside the
permit area or that it would not materially damage the quantity or quality of water in surface or
underground water systems that supply the alluvial valley floors. The Council finds the testimony
of Mr. Wireman persuasive ond credible and concludes that the hydrologic studies done by Brook
so far along with other data show that Brook has failed to meet its burden under subsections
406(n)(iii) and (v). Because Brook has failed to affirmatively demonstrate the requirements under
subsections 406(n)(iii) and (v), the Council further finds and concludes that Brook's application is
not accurate and complete under (n)(i).
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95.

The Council further finds the testimony of Dr. Marino persuasive and credible and

concludes that Brook's subsidence plan is incomplete. Brook has failed to affirmatively
demonstrate that its application is complete and accumte under subsectio.n 406(n)(i).
IV. Brooks' permit application is also deficient under section 406(b)

96.

The Council finds and concludes that Brook's permit application is also deficient

in at least three areas: I) hydrology; 2) subsidence; and 3) blasting plan.
97.

The Council finds and concludes that Brook has not met its burden that there will

not be material damage to the hydrologic balance at the minesite and outside the permit area under
section 406(b)(xviii). In addition, Brook has not met its burden that the alluvial valley floors will
not be damaged. The Council believes that more information and planning is needed, therefore,
the application is deficient.
98.

Although the subsidence control plan concludes that there will be no subsidence.

the Council finds and concludes that it is based on insufficient analysis of the site. The Council
does not believe the conclusion is merited based on the evidence. As a result, the Council finds
and concludes that Brook has not met its burden under section 406(b) and Chapter 7, section 2 of
the DEQ's rules, therefore, the application is deficient.

99.

The Council finds and concludes that the blasting plan does not contain reasonable

limits on the blasting schedule and therefore it is deficient. The Council concludes that reasonable

limits shall be placed on the blasting schedule.
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VII. ORDER AND DECISION
IT IS HEREBY ORDERED that Brook's pennit application is not approved
IT IS FURTHER ORDERED that Brook shall complete and revise its permit applicalion
I

and then resubmit it to the Division for the administrator to perform his mandatory seoti~n 406(n)
detenninations which arc required to be perfonned prior to the pennit application

be~+eclared

"'suitable for publication'' under section 406(h). Further, upon the Division receiving the revised

I .

• app I'tcatlon,
• the D'IVJSJon
. • shaJJ aJso conduct 1ts
. reVJew
• and analys1s
. reqwre
• d under section
pemut

I

406(b) and detennine whether the application is "suitable for publication". and if so, th~ revised
application shall then be republished for public comment under section 406(j) with the optortunicy

I !

for interested persons to file written objections under section 406(k).

I,

I

ENTERED this .1::]_ day of September. 2017.

Dr. David M. Bagl • , aring Officer
Environmental Quality Council
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