HOT SPRINGS COUNTY COMMISSIONERS

Date: September 15, 2009

To: Mr. David Waterstreet, Water Quality Division of the
Wyoming Department of Environmental Quality
122 West 25™ Street, Herschler Building
Cheyenne, Wyoming 82002

Wyoming Environmental Quality Council
Dennis Boal, Chairman

Herschler Building, 1 West

122 West 25" Street, Room 1714
Cheyenne, Wyoming 82002

RE:  Additional Comments on the Proposed Agricultural Use Protection
Policy: Revisions of Chapter 1, Water Quality Rules and Regulations

Dear Mr. Waterstreet and Board Members:

The Hot Springs County Board of County Commissioners previously submitted the
following recommendation concerning the Agricultural Use Protection rule and

policy making process:

The Hot Springs County Board of County Commissioners have participated in the
public review process concerning revision of the State’s water discharge regulations

. Since the inception of the current review. The Board of County Commissioners strongly

% endorse the Chapter 1, Agricultural Use Protection Policy as recommended by the
Water and Waste Advisory Board on March 28, 2008. The Hot Springs County Board
of County €Commissioners asserts that the Water and Waste Review Board conducted
thorough public hearings and successfully outreached to the citizens of the Big Horn
Basin. As such, it is the desire of the Board of County Commissioners that the EQC
adopt the WWAB's recommendations substantially unchanged,

However, since the above recommendation was submitted in letter form on August
19, 2008, Hendrickx and Buchanan have issued their May 2009 report entitled
“Expert Scientific Opinion on the Tier-2 Methodology”. Their report clearly states
that the Tier-2 methodelogy is scientifically fatally flawed. The Board of County
Commissiouers therefore recognives that the “Irrigation Section” of the current
Draft Agricultural Use Protection Rule is scientifically undefendable, and as a
result, desires to change the County’s recommendation to the following:




Consistency of the Draft Agricultural Use Protection Rule and Policy with

Recommendations of the Water and Waste Advisory Board

The Hot Springs County Board of County Commissioners wishes to submit the
following quotes from a letter ( see Attachment “A” ) dated September 4, 2008 sent
by John F. Wagner, Administrator of the Water Quality Division of DEQ to the
Wyoming Environmental Quality Council Members entitled “RE: Proposed
Appendix H of Chapter I of the WQD rules — Agricultural Use Protection”
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The Hot Springs County Board of County Commissieners finds that the
recommendations of the WWAB with respect to the Draft Agricultural Use
Protection Rule and Policy as posted on the Docket website for 08-3101 ( see
Attachment “C” which is attached by reference only ), endorse “no change” and/or

“status quo” with respect to livestock watering standards; and that, the followmg
limits are endorsed by the WWAB and are endorsed by the WQD of DEQ via Mr.
Wagner’s letter of September 4, 2008:

5000 mg/l. TDS
3,000 mg/L  Sulfate
2,000 mg/l.  Chloride

received from mmmentators repreeentmg a broad back ground of interests -
including County governments. In deed, this finding of the Board of County
Commissioners is supported by a statement in Mr. Wagner’s September 4, 2008
letter ( which was queted above ) and is quoted again:
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Wyoming Administrative Procedures Act Requirements Relating to the WWAB

Recommendations

The Hot Springs County Board of County Commissioners asserts that the Council
cannot change or modify the above water quality parameters { 5,000 mg/L. TDS,
3,000 mg/L Sulfate and 2,000 mg/L chloride ) without remanding/sending the rule
making process back to DEQ and the Water and Waste Advisory Board for another
round of public hearings and public notices. The posted Draft Agrieultural Use
Protection Rule and Policy has contained the above mentioned water quality
parameters since the Draft was posted to Docket 68-3101 on November 17, 2008;
and as a result, the County has submitted comments under the absolute assumption
that the water quality parameters listed above are the parameters for which the
EQC is considering adopting at this point.

The County asserts that any amendment or change to the water quality parameters
as posted in the Draft Agricultural Use Protection Rule would constitute a
substantive change and drastic departure from the proposed rule that the WWAB
and DEQ considered and recommended. Should the Council change or amend the
water quality parameters as posted to Docket 08-3101 on November 17, 2008, the
County asserts that such an action would vielate the WAPA as well as specific rule

making requirements of the EQA.

Comments Concerning Hendrickx and Buchanan’s “Expert Scientific Opinion On
The Tier-2 Methodology” , May 2009

Chapter 5 of Hendrickyx and Buchanan’s May 2009 report is entitled “5. EXPERT
SCIENTIFIC OPINIONS” ( see Attachment “E” which is attached by reference only
)} and directly answers three (3) key questions poised by the EQC scope of work.
Summation of the expert opinions is:

“ Scientific Expert T he Ti 2 meth 2y as sef forth in Appendix H
section c(vi)(B)i ientifical i for determining the EC
and SAR of water than can be dtscharged into an ephemeral drainage in Wyoming
so that degradation of the receiving water will not be of such an extent to cause a
measurable decrease in crop production.”  page 21

“Scientific Expert Opinion B. The metizod set forth in Appendix H section c( J B)

he use 0f Tier } can be
continued since it is conservatlve and has been accepted by the community. ....... ”
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The Hot Springs County Board of County Commissioners concur with the Scientific
Expert Opinions as stated by Hendrickx and Buchanan. Unfortunately, the Board of
County Commissioners recognizes that their expert opinion(s) and
recommendations imply that the “Irrigation Section” of the rule making process for
the Draft Agricultural Use Protection Rule and Policy must be rejected by the
Council and remanded/sent back to DEQ and the Waste and Water Advisory
Board. The Board of County Commissioners finds that only the “Irrigation Section”
of the Draft Agricultural Use Protection Rule and Policy needs to be remanded; and
that, the “Livestock Watering” section of the rule should be adopted as
recommended by the WWAR.

Request To Read John F. Wagner’s September 4, 2008 Letter to the Environmental

Quality Council at the EQC’s September 30, 2009 Meeting

The County asserts that the new member(s) of the Envirenmental Quality Council
should be fully informed of the WWAB’s recommendations and the content of Mr.
Wagner’s letter of September 4, 2008; and that, failure to call the letter to the
attention of new Council member(s) prior to a final vote on the Agricultural Use
Protection Rule and Policy, constitutes an error of omission. It is the County’s
understanding that the Agricultural Use Protection Rule and Policy will be next
addressed on Wednesday, September 30, 2009 at 9:00 AM and Thursday, October
1, 2009 if necessary. The Board of County Commissioners formally request that Mr.
Wagner’s letter of September 4, 2008 be read into the record at the upcoming
meeting on September 30th for the benefit of the new Council member(s) and to
refresh the other Council members

Social/Economie Impacts Of The Rule Making Process Have Effectively Been

Closed Since The March 27, 2009 Letter From EQC Board Chairman Dennis Boal

Was Issued

The Hot Springs Ceunty Board of County Commissioners assert that the
social/economic impacts which the Agricultural Use Protection Rule and Policy may
create, have been closed to consideration since Chairman Boal issued his March 27,
2009 letter ( see Attachment “D”) which in essence stated “we don’t want to hear
about it”. The County Commissioners further assert that additional time and money
have been allocated to techmical review(s), such as the Hendrickx-Buchanan report,
at the same time that the parties requesting equal treatment for social/economic
impacts have been denied consideration.

The Board of County Commissioners further assert that the Council has failed to
aeknewiedge that the various Wyoming counties are governmental agencies which
have substantial authority with regard to adopting regulatory provisions; and that,

Hot Springs County has adopted the Hot Springs County Natural Resources Plan

for State and Federal Lands by Resolution of the Board of County Commissioners
on April §, 2005. The Natural Resources Plan contains various provisions governing
the management of State and Federal lands within the County including:




“Public lands are to be managed for sustainability and/or increase in all of the
resources to include the social-economic affect on the County and its residents. To that
end, no net loss in fotal economic activity, adjasted for inflation, shall be acceptable;
and in order to meet this goal, mitigation measures are to be employed by State and
Federal land managers. ( page 72 ).”

“2. As required by Federal statute, Hot Springs County shall require that both State
and Federal agencies assess the effect of their actions on the economy, custom and
culture of Hot Springs County by utilization of economic studies such as cost/benefit
analysis, economic impact analysis, lowest cost alternatives, most economical benefit
analysis and analysis of the economy of the County in order to protect its general
economic health. Hot Springs County at its discretion may be involved in this process.

(page 73 ).”

“3. As required by the Administrative Procedures Act, Hot Springs County shall
require the various agencies to document that their decisions adequately took into
account the health, safety, custom, culture, and general welfare ( including the
economic impact ) of their actions on the County, ( page 73 ).”

rlan wakh require equai treatnrent 10 50 . . 1o that end, the
County has been willing to proceed in the istrict Cﬂurt system in order to gaiin
equal treatment for social/economic issues related to the Agricultural Use Protection
Rule and Policy making process.

Changes in the Facts and Circumstances Affecting Produced Water Discharges

The Hot Springs County Board of County Commissioners asserts that there have
been significant changes in the “facts and circumstances” bearing upon the
reasonableness of the pollution involved including: (A) the character and degtree of
injury to or interference with the ......... well being of the people ...... affected”.
WYO. STAT. § 35-11-302(a)}(vi)(A). The Board alleges that:

1.) There has been a significant slow down in coalbed natural gas (CBNG)
production and development which has sharply reduced the amoutit of
discharged water being discharged ( primarily in the Powder River Basin ).
For July 2009, the water produced in association with CBNG production
was down to Ottober 2000 levels; that is, down from the high peitit in water
production of approximately 50%. ( see Attachment “F” and Attachment

“G”)

As a result of the sharp decline in CBNG production and development, the Board:
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1.} Questions the need for new produced water standards ( because DEQ wrote
the rules in response to concerns from the Powder River Basin related to
CBNG), and

2.) Recommends delaying the adoption of the proposed rule until DEQ has fully
identified and considered the “character and degree of injury to or
interference with the health and well being of the people, animals, wildlife,
aquatic life and plant life affected.”

Attorney General’s Opinion On Whether Or Not The Environmental Quality
Council May Enact Separate and Distinct Regulations for CBNG Development

Attorney General Pat Crank’s July 12, 2006 opinion ( see Attachment “B” ) written
in response to questions submitted by the Environmental Quality Council, Mark
Gordon, Chairman, directly addressed the question as to whether or not the Council
may enact separate and distinct regulations for CBNG development. Quoting from
page 8 of the Attorney General’s opinion:

The Hot Springs County Board of County Commissioners have asserted that CBM
water discharge issues should be separated from conventional oil/gas produced
water discharge issues — partieularly in the Big Horn Basin. The Board submitted
comments in their August 19, 2008 letter to Mr. David Waterstreet entitled “
Comments on the Proposed Agricultural Use Protection Policy — Revisions of Chapter

I, Water Quality Rules and Regulations.” Quoting from page 6 of the Board’s
comments:

The Hot Springs County Board of County Commissioners again wishes to request
that the Council treat CBM water discharge issues as a separate regulatory matter. :




Request To Post Attornev General Patrick Crank’s Julv 12, 2006 Opinion
Addressed to Mark Gordon, Chairman of the Wyoming Environmental Quality
Council to Docket Namber 08-3101

The Board of County Commissioners asserts that Attorney General Patrick Crank’s
July 12, 2006 letter is crucial information with respect to the EQC’s review of the
Agricultural Use Protection Rule; and that, the Docket 08-3101 listing is materially
deficient without inclusion of the letter. The County also asserts that the public
record in general is incomplete without posting of the letter to Docket 08-3101.

The County further asserts that the new members of the Environmental Quality
Council should be fully informed of Attorney General Patrick Crank’s opinion of
July 12, 2066; and that, failure to distribute the letter and/or post on the Docket
Number 08-3101 website prior to a final vote on the Ag Use Protection Policy,
constitutes an error of omission. It is the County’s understanding that the Ag Use
Protection Policy will be next addressed on Wednesday, September 30, 2009 at 9:00
AM and Thursday, Octeber 1, 2009 if necessary. The Board of County
Commissieners formally request that Attorney General Patrick Crank’s epinion
letter of July 12, 2006 be read into the record at the upcoming meeting on
September 30, 2009 for the benefit of the new Council members and to refresh the

Council members.

Resubmittal Of The Board’s Comments Concerning: UNIQUE GEOTHERMAL,

HYDROTHERMAL, GEYSER, AND HOT SPRINGS CAUSE DRASTICALLY
DIFFERENT DISCHARGE WATER QUALITY

“Northwest Wyoming’s unique geothermal and hydrothermal resources, including
Yellowstone National Park’s world famous geysers and Thermopolis’s Hot Springs
State Park, result from tectonically active mountain building processes oftentimes
related to volcanic and earthquake activity. Although the hydrothermal resources are
well known in Yellowstone and Thermopolis, there are 38 inventoried hot springs in
Wyoming and an identified geothermal/hydrothermal area outside of Cody in Park
County.

Many of the inherent groundwater resources in the northwest Wyoming area,
especially the deeper wells and oil field discharge waters, are highly mineralized
indicating close association with mountain building activities oftentimes deriving from
deep within the earth. These naturally occurring mineralized waters cannot be
compared to the quality of other waters in Wyoming, and are literally in “a class of
their own”.

The immediate affect of the highly mineralized water, both naturally occurring such as
the Big Springs, or discharges by man such as the Hamilton Dome discharge water, is
to establish highly mineralized water as the background standard for the respective
river and/or drainage they flow into. Since Hamilton Dome has been discharging for
decades, the County asserts that the established, historical discharge has not only
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established a highly mineralized background standard for Cottonwood Creek, but has
also created dependent agricultural and wildlife uses for the continuously discharged
water.” pages 4 and S

? . The above quoted comments, which were contamed

in the Boar&’sj Augustvm 2008 comment letter, clearly point out the unique geologic
conditions in the Big Horn Basin.

We request that these comments be entered into the public record concerning the
Chapter 1, Section 20 revision to the State of Wyoming’s Water Quality Rules and
Regulations. In addition we request that the entire Hot Springs County Natural
Resources Plan for State and Federal Lands be recognized as extant and amended
to the public records by reference.

Thank you very much for the opportunity to publicly comment and submit written
comments concerning the Chapter I revisions.

/’Z/U/Mﬂ/

Brad W. Basse, Chairman

John P. Luniley, Vice-Chah‘ihan _ "
Hot Springs County Bq /r¢0f/ County Commissioners

Ao T

Erapk T. Manmng{Comx
ély( Spriiigs County Board

joner
County Commissioners

T A S Y s

NS



ATTACHMENTS:

A.

“RE: Proposed Appendix H of Chapter 1 of the WQD Rules — Agricultural
Use Protection”, September 4, 2008 letter and/or memorandum from John
F. Wagner, Administrator of the WQD of DEQ to the Wyoming
Environmental Quality Council Members.

Attorney General Patrick Crank’s July 12, 2006 letter of legal opinion to
Mark Gordon, Chairman of the Wyoming Environmental Quality Council
regarding the Pefition To Amend Department Of Environmental Quality
Division Rules, Chapter 2, Appendix H ( petition ).

Chapter 1, Water Quality Rules and Regulations, Appendix H, Agricultural Use
Protection, November 17, 2009 Draft Agricultural Use Protection rule posted
to EQC Docket 08-3101 by Waterstreet. ( attached by reference only due to
size of the document )

March 27, 2009 letter from Dennis Boal, Chairman of the Environmental
Quality Council to the Wyoming County Commissioners Association and the
Commissioners of Washakie, Johnson, Weston, Park and Hot Springs
County entitled “Re: Request for Socio-Economic Study”.

“Expert Scientific Opinion On The Tier-2 Methodolgy — Report to the Wyoming
Environmental Quality Council”, by Jan M. H. Hendrickx and Bruce A.
Buchanan, May 2009. ( attached by reference only due to size of the
document )

“Powder River Basin Coalbed Methane — Gas & Water Production by Month -
1998 to 20097, Graph from the Wyoming Oil & Gas Conservation
Commission website, bitn//woscesfate wv.ev/eoalbedohart.efm

“Powder River Basin Coalbed Methane — Producing & Shut-in Wells by Month
— 1998 to 2009”, Graph from the Wyeming Oil & Gas Conservation
Commission website, htin://wogcesiatewy. us/conlbedehart.oim
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To protect, conserve and enhance the guality of Wyoming's
environment ror the benefit of current aﬁ:‘i future generations.

@?‘m Corre, Drvector

é‘iﬁ?

e

September 4, 2008 SEp b4
affi?”g Fiegh
e ﬁk’ﬁﬁﬁaygg
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Wyoming Environmental Quality Couneil Member Evironmsnig Cuality {jéi;;i?

RE: Proposed Appendie H of Chapter 1 of the WOD Rules — Agriculwral Use Protection

The purpose of this letter is e hmmé!‘“ m ﬁnf“? 9,11'{?31‘15::3 before vou
address the above referenced addition e surface wy ahit nidards (Chaper 1 of the WOD
rutes). Thosz of you who v approved

changes o the surface waier fq &Em standards ¢ ‘“x‘a:ep‘i for %?’;p et ii - Apnici mﬁzi Lise Proteciion.

which was remanded back to DEQ for direcied revisions and full vetting by the public and the
Water/Waste Advisory Board. The Council also directed the agency o consider the penting
University of Wyoming study on livestock water gualizy criteria before rerarning 1o the Couneil with

the pm;mszd rule.

As directed, the agency addressed the concemns raised ai the Council hearing, evaluaied the
recommendations of the UW study, and held four he:mrzgs n the matter bafore the Advisory Doard

The proposed rule has two main sections: {13 Criterta for the protection of irrigation, and { a~,3 Criteria
for the protection of Hvestock walering, Most of the comment and discussion b e the Advisory
Board 1 2007-08 was ﬁa‘umé on the lrvestock watering criteria. 1 believe that this was because the
irrgation proposal has already been well discussad and consid ““‘"tf(i by all imterested parties, and the

P

agency was not proposing significant changes from the polioy that is currently in use. On the other

e b £
T

hand, because of the UW study, the Ei»e«mcﬁ criteria were being considered for extensive revision.

While [ expect the Irigation portion of the proposed rules will generate considerable interest and
comment during your public hearing(s), the basics of the irrigation portion of the rule are z‘sir‘:'fai;i}»f
known by the Council members who were i place in February of 2007, For szé? reascon, in i leter |
am going o concentrate on the Hvestock watering portion of the rule, much of which w ui he new
information to all Council members.

cur consideration of this rule it W{‘;mid be my recommendation that vou try 1 kKeep
deliberations of the irrigation poridon of the rule separate from deliberations on the livestock watering

e amn Th 5 was the approach taken by the Advisory Board, and | believe they found thal approach

Tations move ¢ ‘;‘”&{Z?ﬁf&
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H
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Herschler Buliding - 122 West 28th Srrest « Cheyenne, WY 82002 « nup://deg.siste wy.us
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Livestoek Waiering Criterin fHscussion:

ent which divides hvesiook watening :i’i{f?ézz into four “groups”, Iam

ce of ench STyl an nd {he J‘ﬁni‘:g:?‘y Bogrd's gecizion copcerning gach

;zz‘@u;x

GROUP T

These are the livestock watering criteria that have been in place since the 19707 and are already
fricorporated mto Qh?p er 2 of WQD's rules as effluent mits for conventional oil and gas produced
WaIET a8 vﬁEE as {or CBM Jmamr;'” The Board received overwhelming comment from the oif and
gas industry, governments, and the asgriculiural community that *hesp standards fmu% & not be
cnmwed 'E‘iﬁe E?E{ ard agreed and voted that these miam should be included in Chapter 1

GROUP 2

These criteria are not in rule, but have been used for several vears by the WD as additional critens ©
evahugie the livestock nmcgmg suitability of «:\maza{%omé ait and gas and Lz%?\fi discharges. There

strontg support irom the ofl and gas industry, local govern *rw%z‘iv and the agricnltural Communiz y o he

o
ney 1o continue to use these criteria on g p{)il v basis, but 2ot 1o incorporate them inw the rules.

~

> P(:am agreed with this approach and voted that this group of criteria be kept in policy

Bnus
:’:
=g
Ir

These are the hvestock watering parameters and eriteria recommended in the UW study. The agency
hived Dr. Merl Raisbeck at UW’s Dept. of Veterinary Sciences and Renswable T{QS{}LEI‘CC?} 1o conduct
an extensive review of the available literature on livesioek watering criteria. The report {copy
altached) provided by Dr. Raisbeck and his colleagues provided exactly the information requested. We
believe it provides the most up to date summary of the mformanon cwrrently available on the subject of
walg quaiéty for livestock.

S ——

The UW report recetved only qualified support at the Advisory Board hearings, The general position
of the oil and gas indusiny i al governments, and agricultural community was that the UW report
provides valuable infor rmation for Hivestock pm&mcrs but %h@um’ not be usad to changs DELQY
livestock watering criteria which have been in place for 30+ vears. [t was argued that the 2x
criferia have heen proven to adequately protect stock and miﬁ ife while allowing most produced wa
discharges 1o continve. Such aisbhaﬁcu provide livestock operators with an important waler source.
especially in arid regions of the state such as the Big Hom Hasin

‘These are the livestock watering criteria that the agency propossd o the Advisory Board. Basically,
the agency attemnted o set Hmits that imcluded mo&* of EE e recaommendations of the UV study as well
as some of the existing standards and mi ey on livestock watering. The agency proposed that

‘o

produced water discharges permined prior

e AR B 18 T P o S

1Y
zf:ft}‘% see the last paragraph

of item (2} in the proposed
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Appendix H} be grandfatherad in undey the old critenia. but post 171798 discharges would have o medt
iih more sivingent critenia recommended tn the UW study, Since almost all conventional oil and
k

res were permmitied prior o 1/1/98 and almost all CBM 8 ~egnitied afier 17

t o the agency’s proposat would have besn o 5,: enisting conventional
ses ynder the oid 5&&13&@&;.;, but make CBM m ral disel nest

S 3&"{&&; 1 criter

1%!'}{%:"-: industrv/ayriculare Hked the grandfather lanpu they were concerned that 1t would aot
thstand gw* Fappeal. They continued 1o advocale their favored positon which meludes Hing the

current griteria for seiting effluent limits. Ultimarely the Advisory Board decided 1w adopt the status
quo position and did not accept the ageney’s proposal.

Sammary

Almost all of the oral and writien comupent on the Hvesiock eriteria recetved by the Advisory Board
was Clearly and consistently in favor of the sisws quo and azm{}si & § of the comment ‘was provided by
the oif and gas mdusiry, Eex agricultural advocacy organizations, by local go ments, and by
ndividual livestock producers. Oniy one letter (from Kate Fox &.;”}?z.?;i ms, the ?crw v River Basin
Resource Council} expressed support for adoption of the criteria in the UW sz&dy. There was no oral

testimony in favor of adoption of the UW eriteria. Considering the d% broad support the status
quo recatved during the public comment periods, the agency iwizewa Eha § action taken by the
Advisory Board was appropriate. The ageney does not oppose the Board’s recomimendations.

John I, Wagner

A dministrator /
TEW i /3-0665

T

Enclosure: Univ. of WY Water Quality Criteria for Livestock Repor
oo Teri Lorenzon, EQC Director
lim Ruby, EQC Executive Secretary
oe Girardin, ZQC Paralegal
John Corra, DED Director
David Waterstreet, W(QD Chevenne
Bill DiRienzo, WO Chevenns
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;3(‘1? amcicr

Chiloride

Paramaier

Boron
Cadmimm
Chromium
Copper

Group 1 {Existing Chanter 2 P iituent Limits)

g..,i“i?“ - iﬁ}ﬁ“ﬁ-

5000 mgd
3 meht
2008 mg/

Ciroup 2 {Existine Polley Dlmiss)

bt Uit

3.0 mg/t {(Dissolved)
030 myg/t f?}* el

{71‘: sodved:

Fluoride 4.0 mgft (Dissolved)
Lead 1 mg/t {Dissok '@'m}
Mercury f}s mg/i {(Dissoly
Selenium ;rﬂ {Dssotved)
Zinc 3.?? me/t (Disgolvad)

Group 3 (UW Report Recommendations)
Parameter Short Term Exposure Limit - Unis Chronie Exposure Dimil - Unitg
Arsenic 1 mg/l {Dissolved) 1 mglt {Dnssolved)
Barium 1O mg't {Digaolved) 16 medl {Dissolved)
Fluoride 2 mgft (Dissplved} 2mgtd E}ésméveéé
Molybdenum 2 mgl (Dissolved) 3 mglt (Digsolved;
Mirate 500 mg/l 300 mg/l
itrite 100 mg/l 100 rz"gjf
Selenium i omyll T oeedl (D ,3\5?*:&%;
Sodivm 4,000 my/l (Dissolved) 1000 me/l {Dissolved)
Sulfate L800 mg/] LOGG ma/

Parameter
Totat Dissolved Solids (TDS)
Sulfste
Boron
Cadmium
Chromium
Copper
Fluoride
Lead
Mercury
Motybdenum
Selenimm
Sodium
7ine

Groun 4 {Arency’s Pronosed Limitg o Advisory Board

3,600 mg/l

2,006 ma/f]

5.0 met { Dissotved)

50 medl {Thssolved)
b8 mg/t {Dissolved)

5 omg/t (Dissotved

4.0 mg/l (Dissolved)

A mg/ (Dhssolved:
A mg/H Dizsolved)
3 mgf (Dissolved)

. % mg/t (Dnssolveds
LO00 modt (Dissolved)

25 mg/l {(Dissolved
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Office of the Attorney General

Governor Civil Division Chisf Deputy Attorney Genersnl
Dave Freudenthal 123 Capitol Building Elizabeth C. Gagen
' Cheyenne, Wyoming 82002
Attorney Geperal 307-7TT-I876F7TI-7886 Telephone BDeputy Attorney General
Patrick J. Crank 307-777-3687 Fax Michael L. Hubbard
July 12, 2006

PRIVILEGED AND CONFIDENTIAL
ATTORNEY/CLIENT COMMUNICATION

Mark Gordon, Chairman

Wyoming Environmental Guality Council
122 West 25™ Street, Room 1714
Cheyenne, WY 82002

Dear Chairman Gordon:

The Council asked this office to address several legal questions regarding the
PETITION TO AMEND DEPARTMENT OF ENVIRONMENTAL QUALITY WATER QUALITY
D1vISION RULES, CHAPTER 2, APPENDIX H (Petition) and the Attorney General’s Formal
Opinion No. 2006-001. Our office sent the Council a list of the questions as we
understood them, and the Council has confirmed that these were the questions posed. We
will address each guestion in furn.

Question 1: The Clean Water Act states that “use in agricultural or wildlife
propagation” means “that the produced water is of good enough quality to be used
for wildlife or livestock watering or other agricultural uses and that the produced
water is actually put to such use during periods of discharge.” Is the Council
complying with the Act, if it does not assure that the produced water is “actually put
to such use?”

The Clean Water Act (CWA) generally prohibits the discharge of water produced
in oil and gas operations into the waters of the nation. 40 CF.R 43532, There is
however an exception for water used in agriculture and wildlife propagation. 40 C.F.R.
§§ 435.51; 435.52. The CWA defines “use in agriculture or wildlife propagation” as
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Chairman Gordon
July 12, 20066
Page 2 of 10

meaning that “the produced water is of good enough quality to be used for wildlife or
livestock watering or other agricultural uses and that the produced water is actually put to
such use during periods of discharge” 40 CFR. § 435.51(c). In ascertaining the
meaning of this provision and Wyoming's compliance with it, we are directed to
determine the intent from the words of the statute. Indeed, when issues of statutory
construction arise we look to the plain language of the statute itself. Warr v. Alaska, 451
U.S. 259, 265, 101 S.Ct. 1673, 1677 (1981). Additionally, a guiding principle of
statutory construction is that a statute ought to be construed as a whole. 7RW Inc. v.
Andrews, 534 U.S. 19, 31, 122 S.Ct. 441 (2001). We must also consider the provisions in
light of the purposes Congress sought to serve. Chapman v. Houston Welfare Rights
Organization, 441 U.S. 600, 608, 99 S.Ct. 1905, 1911 (1979).

We begin with the purposes of the CWA. One of those purposes is to “restore and
maintain the chemical, physical, and biological integrity of the nation’s waters.” 33
US.C. § 1251. The langoage of the CWA should be considered in light of these
purposes. It is worth noting that this purpose is similar to one of the declared purposes of
Wyoming’s Environmental Quality Act (EQA), which is to “enable the state to prevent,
reduce and eliminate pollution...” WYO. STAT. ANN. § 35-11-102. With this purpose in
mind we move to the language of the CWA.

When considering the meaning of the provision, it must be read in toto.
Therefore, the language “actually put fo such use,” must be considered with the rest of
the provision. Specifically, the Council must consider “and actually put to such use™ as
that phrase relates to “the produced water is of good enough quality to be used for
wildlife or livestock watering or other agricultural uses.” 40 CF.R. § 435.51(c).
“Actually put to such use” modifies both “wildlife or livestock watering” and “other
agricultural uses.” What the phrase “actually put to such use™ for wildlife or lvestock
watering or other agricultural uses is not completely clear and unfortunately, there has not
been judicial or agency interpretation of these provisions. However, it is clear that
“actually put to such use” is not the same as “beneficial uge.” See, Formal Opinion 2006~
001; 44 Fed. Reg. 22069, 22075 (Apnil 13, 1979). In fact, the EPA specifically noted that
the meaning of “beneficial use” was not connected with the meaning of these regulations.
Id. Thus, the meaning of “actually put to such use” does not connote the strict i
requirements of “beneficial use” as that term is used in water law. This distinction may
indicate flexibility in the requirement of “actually put to such use” such that assuring that
the water is accessible for wildlife or livestock watering, may meet the purposes of this
provision.

The likelihood of this flexibility is greater when we consider other provisions of
the CWA. In particular, the CWA Includes numerous provisions that set specific effluent
limitations. Such provisions indicate that the legislature knew how to set specific ;
limrtations when it desired to do so. However, nothing in 40 CFR 435.51 indicates a ;
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specific effluent limitation. Additionally, “actually put to such use” does not appear t0
equate to “consumed” as that language could have easily be used if that was the intent.

Furthermore, the CWA expressly states, “[i]t is the policy of Congress that the
authority of each state to allocate quantities of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired.... 33 US.C. § 1251(g) (emphasis added).
It is therefore unlikely that “actually put to such use” as used by the CWA indicates that
the flow is limited to the amount water actually to be consumed as such a reading would
be contrary to this stated policy. Indeed, the flexibility of “actually put to such use”
seems even more likely when considering the purposes of the CWA. As noted above,
those purposes focus on the quality of the nation’s waters. Thus, the emphasis of 40 CFR
435 is undoubtedly on the portion that declares that the “produced water is of good
enough quality to be used for wildlife or livestock watering or other agricultural uses,”
and if the water is of this quality, it can be presumed to be “actually put to such use.”

As discussed in Formal Opinion 2006-001, it is our opinion that the Council does
not have jurisdiction to address the quantity of water actually used, but does have
authority to address issues involving the quality of discharged water. Currently, the
existing Water Quality Division (WQD) rules reflect the language of 40 CF.R. 435.51{(c)
to provide that the produced water must meet the same basic quality standard in order to
be discharged into the surface waters of the state. See, Water Quality Division Rules, ch.
2, App. H (a)(i). The rules additionally provide that as long as the discharge water is
accessible to livestock and/or wildlife and meets certain quality requirements, the
discharge will be considered in compliance with Appendix H. See, Water Quality
Division Rules, ch. 2, App. H (d)(i). As such, the Council has incorporated the CWA’s
requirements. As long as the Council assures that the discharges are consistent with these
regulations, the Council should be in compliance with the CWA.

Question 2: If the quantity of produced water is impacting land quality, does the
Council have the authority to regulate the gquantity of water produced?

The Council is given the power to promulgate rules and regulations necessary for
the administration of the (EQA). WYO. STAT. ANN. § 35-11-112(a)(i). Indeed, the legal
obligation imposed on the Council by the legisiature is “to promulgate rules and
regulations necessary to prevent, reduce and eliminate pollution.” I¥i-State Generation
& Transmission Ass'n v. Environmental Quality Council, 350 P.2d 1324, 1332 (Wyo.
1979). The EQA grants the Council the authority to regulate, among other things, both
land quality and water quality. A search of the land quality provisions reveals that those
provisions generally relate to mining activities and do not include provisions granting the
Council authority to regulate the quantity of discharged water for the sake of land quality.
See, WYO. STAT. ANN. §§ 35-11-401 through -437.
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The provisions of the EQA related to water quality similarly do not relate to the
effect of discharged water on land quality. Instead, those provisions provide the Council
with the authority to regulate water quality as it relates to several activities. WYO. STAT.
ANN. § 35-11-301 states:

{a) No person, except when authorized by a permit issued
pursuant to the provisions of this act, shall:

(i) Cause, threaten or allow the discharge of any
pollution or wastes into the waters of the state;

{ii} Alter the physical, chemical, radiological,
biological or bacteriological propertics of any waters of the
state;

(iii) Construct, install, modify or operate any
sewerage system, treatment works, disposal system or other
facility, excluding uramium mill tailing facilities, capable of
causing or contributing to pollution, except that no permit to
operate shall be required for any publicly owned or
controlled sewerage system, treatment works or disposal
system;

{iv) Increase the quantity or strength of any
discharge;'

{v) Construct, install, modify or operate any public
water supply or construct any subdivision water supply,
except that no permit to operate shall be required for any
publicly owned or controlied public water supply and a
permit under this section shall not be required for
subdivision water supplies consisting of individual welis
serving individual lots of a subdivision. (Emphasis added.)

A reading of the plain language of this statute shows that the Council does not have
authority to regulate the quantity of water discharged for the sake of land quality.

"WYO, STAT. ANN. § 35-11-103(c)(vii} defines “discharge” as “any addition of any pollution or wastes to
any waters of the state.” Thus, this provision is not intended to convey authority to regulate water
gquantity without regard to quality.
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Question 3: If the Council does not have the authority to regulate the quantity of
water produced from coal bed natural gas (CBNG]) development, who does?

As noted in the Formal Opinion No. 2006-001, the EQA does provide the Council
with authority to regulate water quantity if the gquantity of the water is causing
unacceptable water quality or has the potential to cause umacceptable water quality.
Thus, the Council does have the limited authority to the regulate quantity of produced
water in those instances. The State Engineer’s Office and the Oil and Gas Conservation
Commisgsion are other agencies with authority over produced water.

Specifically, the Wyoming Constitution grants the State Engineer and the Board of
Control “supervision of the waters of the state™ WvO, CONST. art. 8 §§ 2, 5. This
authority includes matters related to appropriation and distribution. /d. The waters of the
gtate include groundwater. See, WYOQ. STAT. ANN. §§ 41-3-903, 41-3-904 (defining by-
product water and allowing for its appropriation}. Groundwater diversions require a
permit from the State Engineer’s Office. See, WvO0. STAT. ANN. § 41-3-905. Permits of
this sort “shall be granted as a matter of course, if the proposed use is beneficial and, if
the state engineer finds that the proposed means of diversion and construction are
adequate.” WYO. STAT. ANN. § 41-3-931.

Additionally, the statutes related to the State Engieer’s Office provide:

A water right is a right to use the water of the state, when
such use has been acquired by the beneficial application of
water under the laws of the state relating thereto, and in !
conformity with the rules and regulations dependent thereon.
Beneficial use shall be the basis, the measure and limit of
the right te use water at all times ...

WYO. STAT. ANN. § 41-3-101 (emphasis added). The EQA provides that nothing in the
act “limits or interferes with the jurisdiction, duties or authority of the state engineer, [or]
hoard of control...” WYO. STAT. ANN. § 35-11-1104(a)(iii).

The Gil and Gas Conservation Commission (OGCC) has similarly been granted
some authority for produced water. Specifically the OGCC has been granted the :
authority to regulate, for conservation purposes “disposal of salt water, nonpotable water, ' ;
drilling fluids and other oil-field wastes which are uniquely associated with exploration
and production operations.” WYO. STAT. ANN. § 30-5-104(d)(ii}(D). Accordingly,
through this authority the OGCC may regulate the disposal of the quantity of produced
water falling into these categories.
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Question 4: Does the Council have the authority fo regulate the quantity of water
produced from CBNG if the Council determines that the produced water is a
“puisance” under the definition of pollution as found in WYO. STAT. ANN, § 35-11-
103(c)(i)?

As noted above, the Council has the authority to regulate the discharge of
“pollution” into the waters of the state. The definition of pollution as it relates to water
quality is quite broad. Specifically, WYO. STAT, ANN. § 35-11-103(c)(1) provides:

‘Pollution’ means contamination or other alteration of the
physical, chemical or biological properties of any waters of
the state, including change in temperature, taste, color,
turbidity or odor of the waters or any discharge of any acid
or toxic material, chemical or chemical compound,
whether it be liquid, gaseous, solid, radioactive or other
substance, including wastes, into any water of the state
which creates a nuisance or renders any water harmful,
detrimental or injurious to public health, safety or welfare, to
domestic, commercial, industrial, agricultural, recreational
or other legitimate beneficial uses, or to livestock, wildlife
or aquatic life, or which degrades the water for its intended
use, or adversely affects the environment. (Emphasis added).

The language of this definition includes the discharge of a substance which creates a
“nuisance.” “Nuisance” is not a defined term under the provisions of the EQA and
therefore should be given its plain and ordinary meaning. Dictionaries define “nuisance”
as “harm, injury” or “one that is annoying, unpleasant or obnoxious” Merriam Webster’s
Collegiate Dictionary, 850 (11" Ed. 2004). “Nuisance” as used in this statute should be
given a similar meaning. Additionally, the meaning of “nuisance’ must be contemplated
as that word is arranged and connected within the statute itself. BP America Prod. Co. v.
Dep’t of Revenue, 2005 WY 60, 915, 112 P.3d 596, 604 (Wyo. 20065). Specifically,
“nuisance” must not be read in isolation but in context of the statute as a whole. /4.
When considering “nuisance” in contexf, it is clear that it must be a discharge of any
“acid or toxic material, chemical or chemical compound, whether it be liquid, gaseous,
solid, radicactive or other substance, including waste into any water of the state” that
creates the muisance. The Council is granted the authority to regulate the discharge of
substances into the waters of the state that create a “nuisance” in that sense. '

Question 5: Does the Council have the authority to regulate the quantity of water
produced from CBNG if the Council determines that the quanfity of produced
water causes erosion?
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This question also requires the consideration of the definition of “pollution.” The
plain language of the definition of pollution includes no mention of erosion. The
definition does, however, include the addition of a “substance” to water which renders
the water detrimental to commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses. WYO. STAT. ANN. § 35-11-103(c)(i). Again however, the
meaning of the word “substance™ must be contemplated as that word is arranged and
comnected within the statute itself. BP dmerica Prod. Co. v. Dep’t of Revenue, 2005
WY 60, 915, 112 P.3d 596, 604 (Wyo. 2005). Specifically, like “nuisance,” “substance”
must not be read in isolation but in context of the statute as a whole. /d. Indeed, a rule of
statutory construction is that a word is known by the company it keeps. Gustafson v.
Alloyd Co., Inc. 513 US. 561, 575, 115 S.Ct. 1061, 1069 (U.S. 1995). This rule is
applied to avoid ascribing to one word a meaning so broad that it is inconsistent with its
accompanying words and thus giving unintended breadth to legislation. /d.

In this instance, the word “substance” is used in a list including “acid or toxic
material, chemical or chemical compound, whether it be liquid, gaseous, solid,
radioactive or other substance, including wastes.” WYG. STAT. ANN. § 35-11-103(c)(3). It
therefore appears that “substance” as it is used in this statute, is intended to mean
something similar to the other listed materials. Thus, if the produced water is of
sufficient quality, the addition of that water to water would likely not be considered the
addition of a “substance.” Accordingly, the Council does not have the authority to
regulate the quantity of water simply because it causes erosion.

Question 6: Does the Council have the authority to regulate the guantity of water
produced from CBNG if the Council determines that the quantity of produced
water effects wildlife?

This question again requires the consideration of the definition of “pollution.”
This definition specifically includes the addition of substances to water which renders the
water detrimental to wildlife uses. If the quantity of the discharged water is such that it
renders the quality of the water into which it is discharged injurious to wildlife, then the
Council has the authority to regulate the quantity of produced water discharged.

Question 7: Is CBNG discharged water considered “return flow” as that phrase is
used in Wyoming Law?

It appears the phrase “return flow” has never been specifically defined by
Wyoming statute, rule, or case law. However, in water law, the generally accepted
meaning of the term “return flow” is “water drawn from a stream and impounded or used
in irrigation which subsequently arrives again at the stream from which it was initially
extracted. U.S. v. Warmsprings Irr. Dist., 38 F. Supp 239, 241 (D. Or. 1940). This
definition is consistent with the context in which the term “return flow” is used within
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Wyoming statutes. See, WYO. STAT. ANN. §§ 41-3-104; 41-3-110: 41-3-115; 41-3-701.
At the point of its production, the water produced during CBNG operations does not fit
within that generally accepted meaning because it has not been “impounded or used in
irrigation” and then subsequently returned to the stream from which it was extracted.
Instead, at the point of its production CBNG discharged water is more appropriately
classified as “by-product water” as that term is defined by WYO. STAT. ANN. § 41-3-903.
That statute defines by-product water as:

[Wlater which has not been put to prior beneficial use, and
which is a by-product of some nonwater-related economic
activity and has been developed only as a result of such
activity. By product water includes, but is not limited to,
water resulting from the operation of oil well separator
systems or mining activities such as dewatering of mines.

~ Jd. The appropriation of “by-product water” is supervised by the State Engineer and the
Wyoming Board of Control. See, WYO. STAT. ANN, § 41-3-904.

Question 8: Is the Council obligated to use Appendix H, which addresses
requirements applicable to produced water discharges from eil and gas preduction
facilities, to regunlate water produced in CBNG development, or may the Council
enact separate and distinet regulations for CBNG develepment?

The Council has been given the authority to promulgate rules and regulations in
accordance with the EQA. WYOQ. STAT. ANN. § 35-11-112(a)(i). As long as an agency
does not exceed its authority and follows the appropriate procedure when promulgating
such rules, generally, the agency has the flexibility to formulate the rules as it sees fit.
The Council has been given the authority to “promulgate rules and regulations necessary
for the administration of [the EQA], after recommendation from the director of the
department, the administrators of the various divisions and their respective
advisory boards.” WYO. STAT. ANN. § 35-11-112(a)(i) (emphasis added).” Wyoming
statute also provides that the administrator has the power to recommend “that any rule,
regulation or standard or any amendment adopted [} may differ in its terms and
provisions as between particular types, characteristics, quantities, conditions and
circumstances ...” WYO. STAT. ANN. § 35-11-110(a)(ix). Accordingly, if the Council
desires to promulgate a separate and distinct section related to CBNG, it may do so.
There could be a question, however, of whether the EQC may force the Wyoming
Department of Environmental Quality (DEQ) to bear the expense of promulgating rules
not recommended by the Director of the DEQ.
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Question 9: Is the rulemaking precess for a citizen petition different than the
normal rulemaking process?

The Council is an “agency” as defined by WyYO. STAT. ANN. § 16-3-101(b)(1).
The Council has the authority to adopt, amend, and repeal all the rules regarding the
implementation and administration of the EQA. WyO. STAT. ANN. § 35-11-112. As
discussed above, the rulemaking process is normally initiated by the DEQ or an Advisory
Board. See, WYO. STAT. ANN. §§ 35-11-112(a)(i); 35-11-114(b). However, pursuant to
the WAPA, “any interested person” may petiion an agency for the promulgation,
amendment or repeal of any rule. WYO. STAT. ANN. § 16-3-106. After such a petition is
submitted, “the agency as soon as practicable either shall deny the pefition in writing
(stating its veasons for denials) or initiate rulemaking proceedings in accordance with
W.S. 16-3-103.” Id. If the Council denies the petition and decides not to proceed to
ralemaking, that decision is final and not subject to review. Id. However, as the
language of §16-3-106 indicates, if the Council decides to accept the petition and initiate
rulemaking, the normal miemaking process provided by § 16-3-103 applies. Thus, the
actual rulemaking process for a citizen petition is the same once the Council decides to
accept the petition and initiate rulemaking.

Question 10: What options are available to the Council regarding this particular
petition? Specifically, what decisions may be made regarding the motion to dismiss
related to this petition?

We cannot provide specific answers to this question at this time because the EQC
staff has not forwarded the relevant documents pertaining to this petition to this Office.
However, in a general sense, the options available to the Council regarding this petition
are the usual options available to an agency when adopting rules. That is, the Council
may adopt, not adopt, amend, or withdraw the notice of intent to adopt the rules.
However, as discussed in the Formal Opinion 2006-001, the EQA does not grant the
Council or DEQ the authority to regulate water quantity to ensure that all produced water
from CBNG production is at all times actually used for wildlife or livestock watering or
other agricultural uses. Therefore, the Council does not have the statutory authority to
adopt these rules in their current form. If the Council decides it would like to withdraw
the notice of intent to adopt, there are no specific statutory requirements that must be
complied with in order fo do so. However, it is advisable to provide the interested parties
and the Secretary of State’s Office with a revised decision to deny the petition for
rulemaking. Such a decision is likely not subject to appeal. If the Council decides to
amend the rule so that it complies with law and those amendments change the original
rule so that the original notice of rulemaking was not sufficient, then a second public
comment period will be necessary.
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As for the motion to dismiss filed in response fo the petition for rulemaking, it 18
important to remember that the Council is conducting a rulemaking process, not a
contested case. See, Environmental Quality Council, Rules and Regulations, Ch. i1, § 4.
Accordingly, the motion to dismiss is simply information to be considered as a part of
that rulemaking process, and the Council’s alternatives remain the same as those
mentioned above.

Question 11: Can the Council formulate rules for how a citizen can initiate a
rilemaking process? Essentially, may the Council direct what must be included in a
citizen petition?

The WAPA provides for citizen petitions and states that “each agency may
prescribe by rule the form of the petition and the procedure for its submission,
consideration and disposition.” WYO. STAT. ANN. § 16-3-106. Accordingly, the Council
may adopt, by rule, any procedure that it deems appropriate for the submussion,
consideration, and disposition of any petitions filed by interested persons. When doing
so, the Council may detail the type and quantity of information the Council will require
before considering such a petition. Currently, Chapter III of the Council’s Rules of
Practice and Procedure provide for rulemaking hearings and brief requirements for
citizen petitions. If the Council would like to change these requirements, it could amend
these rules.

If there are any other questions or concemns that we may address, please don’t
hesitate to contact this office.

Attorney General

V&M o thedsbged

Michael I.. Hubbard
Deputy Attorney General

%W Eia
Bridget Hil “

Assistant Attorney General

D T

PP AT



ATTACHMENT “C~
- DRAFT 2 RWES POSTED BY
WNTERSTREET  W/17/2003

TiTie PABE ONLY

WATER QUALITY RULES AND REGULATIONS

Chapter 1

WYOMING SURFACE WATER QUALITY STANDARDS

Proposed Rules
~ Ist Draft

Public Notice Date)

DOCKET NO. 08-3101
DOWNLOADED § PRINTED
- TEPTEMBER 10, 2009

8y o A T T o R




Dave Freudenthal,

ATCACMMENT D"

THE STATE OF WYOMING
ENVIRONMENTAL QUALITY COUNCIL

March 27, 2009

Re: Request for Socio-Economic Study
Dear Commissioners:

The Council appreciates your participation in the Chapter 1 Water Quality Division
rule making process. The Council has considered your request for & socio-economie study
and has reviewed the record up to this point.

The Council is dependent on interested parties submitting testimony and other evi-

- denee during these proceedings in order to fully understand the issues and fo make informed
decisions. Afier reviewing the record to this point, the Council believes that there has been
an abundance of testimony regarding the various impacts that this rule package may have, as
drafted or if certain amendments were to occur. The record is still open and if there is fir-
ther information that you believe would assist the Comneil in this very important decision,
please forward that information to our office in Cheyenne.

The Council thanks you for your lefters and appreciates your concerns regarding the
possible impact of this rule. We look forward to reviewing any further information you feel
would be heipful to the Council as it works on promulgating 2 rule package that takes into
account all of the various involved interests.

Sincerely,

&; m_,
Dennis Boal

Chairman

cc: Governor Dave Freudenthal
County Commissioners of Washakie, Johnson, Weston, Park, Hot Springs
‘Wyoming County Comemissioner Assoc.
Wyoming Farm Buean
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KENT CONNELLY, President

Cheyenne, WY 82003 JADH EMUDSON, Treggursr

{387 632-2408

Fax {3077 6325533 Wahalle: www wyl-wooa.org

Frecember 31, 2008 N

The Honorable Dave Freudenths!
Governor, State of Wyoming
State Capitol Building

260 West 24" Street

Cheyvenne, Wyoming 82802-0810

Dlear Governor Froudenthal:

At the recent Wyeoming County Commissioners Association meeting recently held in Rock
Springs, Wyoming, the commissioners passed a resolution concerning the Wyoming
Envirenmental Quality Council’s discussion on changes refating to discharged water from
energy development, A copy of the resoiution is attached.

The WCCA believes the actions of the Environmental Quality Council fails to incinde
consideration of the local suciv-economic impact of their actions.

The WCCA is requesting the EQC perform a stated-funded socio-ecopomic impact analvals
concerning the use of discharged water from energy development prior to any final action
or recommendation.

We would appreciate vyour consideration of the WCCA position regarding this issuwe. Please
call me if you have any questions,

Stncerely,

[l &

yﬁf}}a« Sl

/i

{/Jee Evans
Executive Director

enci,
f{f
xer o Jim Ruby, Executive Seeretary Wyeming Environmental Quality Council
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TITLE PAGE ONLY

EXPERT SCIENTIFIC OPINION
ON THE TIER-2 METHODOLGY

Report to the Wyoming Environmental Quality Council

Jan M.H. Hendrickx Bruce A. Buchanan
New Mexico Tech Buchanan Consultants, Ltd.
Socorro, NM 87801 Farmington, NM 87499

May 2009
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