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ANTIDEGRADATION
IMPLEMENTATION POLICY

Purpose

Section 8 of Quality Standards for Wyoming Surface Waters (Water Quality Division
Rules and Regulations, Chapter 1) establishes a regulatory policy concerning
antidegradation. That regulation provides...

(a) Water uses in existence on or after November 28, 1975 and the level of water
quality necessary to protect those uses shall be maintained and protected. Those surface
waters not designated as Class I, but whose quality is beiter than the standards
contained in these regulations, shall be maintained at that higher quality. However,
after full intergovernmental coordination and public participation, the Wyoming
Department of Environmental Quality may issue a permit for or allow any project or
development which would constitute a new source of pollution, or an increased source of
pollution, to these waters as long as the following conditions are met:

(i)  The quality is not lowered below these standards;
(it) All existing water uses are fully maintained and protected,

(iii) The highest statutory and regulatory requirements for all new and existing
point sources and all cost effective and reasonable best management practices
Jor nonpoint sources have been achieved,; and

(iv) The lowered water quality is necessary to accommodate important economic
or social development in the area in which the waters are located.

(b) The administrator may require an applicant to submit additional information,
including but not limited to an analysis of alternatives to any proposed discharge
and relevant economic information before making a determination under this
section.

(c) The procedures used to implement this section are described in the
"Antidegradation Implementation Policy. "

Antidegradation protection is one of the essential elements of the state water quality
standards program and is required under Section 303(d)(4)(B) of the federal Clean Water
Act. The purpose of this implementation procedure is to disclose the decision-making and
public participation processes that will be employed by the Water Quality Division in order
to ensure compliance with the requirements of Section 8.



A secondary purpose of this implementation plan is to ensure federal approval of the
State’s surface water quality standards. Though the State has the primary authority to
establish standards, the U.S. EPA has a responsibility to make a determination of whether
such standards will achieve the goals and requirements of the federal Act. To a large
extent, approval of the standards relies upon approval of an antidegradation implementation
procedure.

II.  Concepts

The water quality standards designate the uses which are protected on waters of the state
and establish criteria that describe maximum pollutant concentrations and other water
quality conditions that are necessary to maintain those uses. Many waters in the state have
an existing level of water quality that is better than the criteria established to support
designated uses. The antidegradation requirements are designed to maintain water quality
at the higher levels unless there are good reasons for lowering the water quality.

The federal regulations (40 CFR 131.12) require state standards programs to address 3
levels or “tiers” of antidegradation protection. “Tier 1" is the basic level of protection
which applies to all waters. Waters which are afforded tier 1 protection only are waters not
generally considered to be high quality, or are not currently supporting designated uses, or
where assimilative capacity does not exist for parameters that would be affected by a
proposed activity.

“Tier 2" protections apply to high quality waters. These are waters which have an existing
quality that is better than the established use-support criteria and where an assimilative
capacity exists for parameters that would be affected by a proposed activity. Under tier 2, a
lowering of water quality may be allowed if it is determined that the amount of degradation
is insignificant or if the lowered water quality is necessary to accommodate important
economic or social development in the area. Under no circumstances, however, may water
quality be lowered below the criteria established in the standards or below a level that
would impair an existing use.

“Tier 3" protections apply to waters that constitute “outstanding national resource waters”
(ONRWs)'. Tier 3 requires maintenance of existing quality with no consideration of
assimilative capacity or economic or social development. In certain circumstances,
temporary lowering of water quality is allowable, however the general rule is that no new
point sources or increased pollutant loading from existing point sources is allowable.

The antidegradation implementation procedures that follow shall apply to the review of
regulated activities involving new or increased discharges of pollution. Regulated activities
include individual NPDES effluent discharge permits, NPDES stormwater permits for

'"The Wyoming water quality protection program has no provision for designating waters that
have “national” significance, however, waters designated as Class 1 under the surface water standards
are considered to be outstanding resources. Though not designated as ONRWSs, Class 1 waters are
afforded a level of antidegradation protection which is a functional equivalent of EPA’s tier 3 concept.
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Iv.

Nonpoint Sources.

Nonpoint sources of pollution are not regulated by permits issued by the Department,
but are controlled by the voluntary application of cost effective and reasonable best
management practices. For Class 1 waters, best management practices will maintain
existing quality and water uses.

High Quality Waters - Classes 2AB, 2A, 2B and 2C

A.

The antidegradation procedure under this part applies to the issuance of NPDES
Effluent Permits, Stormwater Permits (Industrial & Construction Activities) and
Section 401 Certifications of Activities Regulated by the Federal Energy Regulatory
Commission (FERC).

Waters classified as 2AB, 2A, 2B or 2C are known to support populations of fish
and/or drinking water supplies and are considered to be high quality waters. The
Water Quality Division may issue a permit or certification for new or increased
discharges to these waters upon making a finding that the amount of resultant
degradation is insignificant or that the discharge is necessary to accommodate
important economic or social development in the area where the waters are located.
The Department must also ensure that the highest statutory and regulatory
requirements for all new and existing point sources and all cost effective and
reasonable best management practices for nonpoint sources have been achieved. For
purposes of antidegradation implementation these may be referred to as "reviewable
waters",

Where there are existing regulated point or nonpoint sources located in the area, the
Water Quality Division will ensure that compliance with the required controls has
been or will be achieved prior to authorizing the proposed regulated activity. This
requirement is primarily intended to ensure that proposed activities that will result in
water quality degradation for a particular parameter will not be authorized where
there are existing unresolved compliance problems involving the same parameter in
the zone of influence of the proposed activity. The "zone of influence" is determined
as appropriate for the parameter of concern, the characteristics of the receiving water
(e.g. lake versus river, etc.), and other relevant factors. Where available, a Total
Maximum Daily Load (TMDL) analysis or other watershed-scale plan will be the
basis for identifying the appropriate zone of influence. The Division may conclude
that such compliance has not been assured where existing sources are violating their
NPDES permit requirements. However, the existence of schedules of compliance for
purposes of NPDES permit requirements may be taken into consideration in such
cases. In other words, required controls on existing regulated sources need not be
finally achieved prior to authorizing a proposed activity provided there is reasonable
assurance of future compliance.



The antidegradation review under this part consists of three sequential evaluations, 1.
Determination of significance; 2. Economic evaluation; and 3. Examination of
alternatives.

1. Determination of Significance:

a.  Based upon information submitted in an application for a water quality
permit or certification, the Administrator shall make a determination of
whether the proposed discharge will result in a significant lowering of
water quality with respect to adopted numeric water quality criteria. The
significance determination will be based on the chronic numeric standard
and flow for the pollutant of concern except for those pollutants which
have only acute numeric standards in which case the acute standard and
flow will be used. This significance determination shall be made with
respect to the net effect of the new or increased water quality impacts of
the proposed activity, taking into account any environmental benefits
resulting from the activity and any water quality-enhancing mitigation
measures impacting the segment or segments under review, if such
measures are incorporated with the proposed activity. The activity shall be
considered not to result in significant degradation, if:

(1)  The activity may be permitted under a general permit established by
the state for discharges regulated under section 402 or by the Corps
of Engineers for discharges regulated under Section 404 of the Clean
Water Act; or

(2)  The new or increased loading from the source under review is less
than 10 percent of the existing total load to that segment for critical
constituents (e.g. those for which there are stream standards set and
which are present in the discharge); provided, that the cumulative
impact of increased loadings from all sources does not exceed 10
percent of the baseline total load established for the segment (the
baseline total load shall be determined at the time of the first
proposed new or increased water quality impacts to the reviewable
waters.); or

(3) The new or increased loading from the source under review will
consume, after mixing, less than 20 percent of the available
increment between low flow pollutant concentrations and the
relevant standards (assimilative capacity), for critical constituents; or

(4)  The activity will result in only temporary or short term changes in
water quality.

b. If an activity is considered not to result in significant degradation, no
further review will be conducted. General NPDES permits and 401
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