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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL P 1 LED
STATE OF WYOMING fEB 2 5 2008

TerriA. Lorenzon,Director
EnvironmootalQualitycouncil

Docket No. 01-3216
IN HE: TO THE FINAL DETERMINATION
OF REIMBUR~EMENT OF FUNDS
LINCOLN COUNTY LANDFILLS

)
)
)

LINCOLN COUNTY LANDFILL'S MEMORANDUM OF LAW IN SUPPORT OF MOTION
FOR SUMMARYJUDGEMENT

COMES NOW, the Lincoln County Landfill, by and through Joseph Cole, Deputy

Lincoln County and Prosecuting Attorney, and in support of its Moliurl for Summary

Judgement under Rule ~6(aO, W.R.C.P., intorms the Council as follows:

1. On September 25, 2007 the Department of Environmental Quality (the

Department) sent Bob Rawlings, the manager of the Lincoln County Landfill a letter

rejecting Lincoln County's application for a grant under W.8. ~5-11-521- The letter

(Attachment A) stated that the Department had considered Lincoln County's application,

and that it had wnsidered the recommendations of the Water and Waste Advisory

Board, that reimbursement be provided, The letter then said the Department

determined that the County was not eligible for reimbursement under the statute. This

was because the actions proposed by the County were, "not needed to meet minimum

Department s.tandards.)] (Emphasis addod). Lincoln County maiJltains that, under the

clear language ofW.8.5 35-11-521 and 3b-11-522, the Department was not authorized

to review and reject Lincoln county's grant application in the face of a favorable

recommendation from the Water and Waste Advisory Board (the Board). As a matter of
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law, Ifthe Board recommends the grant, the Department was required to award it.

2. The issue before the Council is one of statutory interpretation. W.S.35-11-

521 authorizes grants to landfillsfor, amon!:lother things. "Installingnew monitoring

systems or upgrading e-x:istingmonitoringsystems to meet standards for 6ystems

established by the department under this article." w_~. 35-11-521(a)(iii). The same

statue authorizes the Department to set the standards for landfillwater quality. W.S.

35-11-521 does not, however. authorize the Department to make the grants. Grant

making authority is found in W.S. 35-11-522.

3. Grants are made in a three-step process. First~applications are made tu the

Department The Departmenl, if funding Is availabl~, reviews the grants, determines

their eligibility underW.S. 35-.11-521and makes recommendations to the Water and

Waste Advisory Board. See W.S. 35-11-522(b). The Board then holds hearings and

makes grant recommendations to the director of the Department. See W.S. 35-11-

522(c). Finally, "[t]he director shall award grantG in consideration of recommendcttions

provided by the water and W(i~teadvisory board." W.S.35-11-522(d). W.S.35-11-522

as gives grant making discretionary power to the Boardrather than to the Department.

The language of 35-11-522(d) is mandatory rather than discretionary, so the

Departmentmay notdeclinegrantsapprovedby the Board. Therefore, as a matter of

law, the Department could not deny the Lincoln County Landfill grant once Board

approved it.

4. The Supreme Court has said:

The rules of statutory construction are well-known:

2
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'e first decide whether the statute is clear or ambiguous. This Court
~akes th~t determination as a matter of law.A "statute is unambiguous if
itSwording is such that reasonable persons are able to agree as to its
"'\eaning with consistency and predictabilfty.~Allied.:§jQnal.Inc. ~
WyominQState~of Eaualization]. 813 P.2d [214,]220 [(Wyo.1991)].
A

I

"statute is ambiguous only ITit is found to be vague or uncertain and
subject to varying interpretations." 813 P.2d at 219-20.

Ifb _Imine that a statute is clear and unambiguous, we give effect to

th, plain language of the statute.
""Iebegin by making an " 'inquiryrespecting the ordinary and obvious
meaning of the words employed according to their arrangement and
cdnnecLion.' ..Parker Land and Cattle Company v. WvominQGame and
Fi~hCommission1 845 P.2d 1040. 1042 (yVyo.1993) ((luotin" Rasmussen
v.IBaker. 7 Wyo. 117, 133,50 P. 819, 823 (1897». We construe the
statute as a whole, giving effect to every word, clause, and ~ntence, and
we construe together all parts of the statute in pari materia.

S~te Department of Revenue and Taxation v. Pacificorp. 872 P.2d 1163,
11~6 fYIIyo.1994). If we determine that the statute is ambiguous, we resort
to general principles of statutory construction to determine the legislature's
intEmt.

sl v. Bannon Enemv Corooration. 999 P.2d 1906, 1308-09 (Wyo.2000)
(somecitationsomitted);seealso~ak ResourcespeveloDment
C~rooration v. Wvomin~ Deparbnent of Revenue, 2002 WY 181, 11 9, 60
P.3d 129,11 9 (Wyo.2002).

I .
Airtouch Communications. Inc. v. DeDitof Revenue, 2003 \NY 114, ~ 1O,

76\P.3d 342. 347 (Wyo.2003).

'When the language is not clear or is ambiguous, the court must look to
th~ mi5chiefthe statute was intended to cure, the historical setting
surroundingits enactment,the publicpolicyof the state, the conclusions of
la~, and other prior and contemporaneous facts and circumstances.
making use of the accepted rules of construction to a::;certain a legislative
int~ntthat is reasonable and consistent." State ex rei. Motor Vehicle Div. v.
Holtz, 674 P.2d 732,736 0/VYo.1983).The ultimate goal is to detemtine

thelintent of the legislature.

Cotton v. ~CCUIIOh,2005 WY 159,11 14, 125 P.3d 2521257-8 ()Nyo. 2005).

3
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5l The best way to analyze the statute is to begin at the end. The last step in the

grant pricess is thatj "The director shall award grants in consideration of

recomm~s provided bythewaterand- advisory board." W.S. 35-11-
522(d), emphasis added. "Shall" is mandatol)', rather Uu:mdiscretionary language. An

I

entity, wNch is instructed that it shall perform an act, must perform that act.

Inlparticular, we have repeatedly found the word I'shall" in a statute to be
mr-ndatory. Stutzman v. Offioe ofWvo. state Eng'rj 2006 WY 30,1J 17,
130 P.3d 470, 475 (Wyo.2006) (Where the legislature uses the word
's~all.' this Court accepts the provision as mandatory and has no right to
make the law contrary to what the legislature prescribed. I; see also Merrill
v. Uansma~ 2004 WY 26,11 42,86 P.3d 270,288 (Wyo.2004); and In re
D€P, 2001 \/'N 77, 1f16,30 P.3d 29~ 32 (Wyo-2001). "The choice ofthe
word 'shall' intimates an absence of discretion " In re lePaae, 2001 WY

I

2',11 12, 18 P.3d 1177, 1180 (Wyo-2001).
IN v. Laramie Co. Dep't of FamilvServices, 2007 WY 189,,-r 51171 P.3d 1077, 1080

(VVyo.20~7). Thus the director must award grants.
I

6. ihe phrase "in consideration of' is an idiom<=Jticphrase meaning "in view of, on

account if' or lIinreturn for." The American HeritaQe Dictiofli:uVof the English
Language, 4th ed. (Houghton Mifflin,2006). Because there is no exchange between the

director ahd the board, the second meaning is obviously incorrect. The phrase "in

conside1on of' has been used several times in recent Supreme Court cases. In
context, t

1

e most appropriate synonym would be "ber--ause of". For example:

On May 16, 2002, the State of WyominQ, in consideration of full payment
an I in conformity with Wyo. Stat. Ann. § 36-9-112, issued a patent
conveying the property to the lientleys. The patent conveys the property
"[S]~bjectto any and all rights of way or ea~men~ of record previou$ly
granted under the laws of the State of Wyoming or reserved to the United

Sta~es upon or across the abovc described lands."

Bentlev v.IDirectOi of Office of State lands and Investments, 2007 WV 94,11 10, 160I

4
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I

P.3d 1109, 1113 rNYo.2007).

~, THEREFORE,in consideration of the increase indevelopment
pOtential to which the Grantor shall be entitled by Teton County's Land

'velopmentRegulations." Grantor grants and conveys Grantee an
en SpaceEasement.

~Board of CountYCom'rs of County ofT~, 2007 WY 42, 4fJ 2, 153 P.3d 917.

923 ~. 2007).

A~OCOsimplydoes not present cogent argumenl nor does Itcite pertinent
authority that allowing intervention as a matter of right was reversible error
ur~der the circumstances of this casel especially in consideration of the

cifumstance that the evidence presented at hearing would likely have
been identicalwhether Sweetwater County was a party or not. We hold
thkt the SBOE's decision to allow SWeetwater Cuunty to intervene does
ndt require reversal.

BP Amer~caProduction C,o.v. DeDartmentof Rp.venue, 2006 WV 27,' 24, 130 P.3d

438, 466 \(Wyo. 2006).

T~e Commission replied by letter dated March 27,2001:

Iis responds to your letter to the Chairman of the Wyoming Public

~~Nice Commission of March 8, 2001, seeking the upinion of the
C9mmission as to whether or not Basin Electric Power Cooperative
(Ba5in)must obtain a certificateof publicconvenience and necessity from
thJ Commission for the construction of a 230 kV transmission line to

su~port the Wyoming service territory of Powder River Energy Corporation
(PQwder River Energy), primarily in Gonsideration of the growth being
exPerienced by Powder River Energy in coal bed methane-related electric
IO~d:s.In your letter, you specifically state that Basin proposes to build a
230 kV electric transmission line from thp-TeckJa substation to the
PatifiCorp 230 kV line near the CampbelUJohnson County line. You state
that the linewillbe approximately 70 miles lon!JJ that itWillcost
app'roximately$14.000,000, and that Basin1starget in-service date is April
2003.

I

Bridle Bit Ranch Co. v. Basin Else. Power CO-OD..2005 WY 108, 1(10,118 P.3d 996,
I

1001 (Wy~.,2005). As can be seen from these examples, "in consideration or is not an

5
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ambiguous phrase. It means "on account of'.

7J A "recommendation"is «1.The ad ofrecommending;2. Somethingthat

recomm1nds, especially a favorable statemp-ntconcerning character or qualifications;3.

somethih9T such as a course of action, that is recommended. See Synonyms at

advice." IThe American Heritaae Dictionarvof the EnQlishLanguaae, 4thed. (Houghton

Mifflin,2006). Nothing in the term "recommendation" gives the Department discretion in
I -awardin

!
rants.

8. The statute is not ambiguous- Thp.director must award the gronta in_viewof
or on a unt of the advice of the Board. Di5cretionj~vested In the Board, which

makes '~ndations. The directorhas no discretionto ignorethem. Ifthe director
had discretioninmakingthe grants, the statute wouldread, the directormay award

I

grants after consideration of the recommendations provided by the water and waste

advisory ~oar(t Because the statute is unamhiguous and mandatory, the Department

acled im1"'perly in dony;ng the LincolnCounty Landfillgrant recommended by the
Water and Waste Advisory Board.

I
9. ~his makessensein viewofW.S. 35-11-522(c) "Followinga public hearingj

the water Fnd waste advisory board shall provide recornmendations for grant awards 10
the director.uIt is the Boardthat takes evidenC'.eand hears argument The Board would

I

be suhject to the requirements of the Wyoming Public Meeting laws, W.S. 16-4-401 at

seq, and It UleWyornlngAdminIStrativeProcedures Act, w.S. 16-3-101, et seq. Most
significantly,the contestedcase rules,W.S.s 16-3-107through16-3-114wouldapply-

I

The Depar[tment has an opportunityto be heard at the Board hearing, indeed, under

6
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W.s. 35f 1-522{b), the Department must present its recommendations regarding each
grant application to the Board. Its views on eligibility can, or rather, must be presented

to the sdard and considered. If the Department disa~rees withthe Board

recomm~ndations. it can appeal- W.K 16-3-114. What is cannot do, because the

statutes ~ake no provision for it to do SO, is override the recommendations of the Board

i:tftercon6uCtingan internal review of the Board's grant recommendations.

1~. The first step in the grant process is found in W.S. 35-11-522(b):
When funds are available, applications for grants under W.S. 35-11-521
sh~1Ibe submitted in a form approved by the department The department
shall review all grant appliC"-ations,determine the eligibility of projects in
accordance withW.S. 35-11-521 and provide recommendations for grant
fU~ding to the wate..-and wa5te advj~ory board.

GranteesImustsubmit applications in the proper form to the Department, which must

review the applications, detennine their eligibility. The Department must, then submit its

recommehdations to the Board. Nowhere in either 35-11-522(b) or (c) does the stAtute

say the B~ard shall follow the recommendations of the Department. Instead, after
I

receiving the Departmenf5 recommendalior1s,the Board musthold a publichearing.

ObvloUsl1the diScretionary power regarding grants is vested in the Board rather than
the Department

I
11.

l

unCOln County is an entity qualified to receive ~rants under W.S. 35-11-521.

~-5. 35-1\ -521 concernsgrantsfor municipalsolid waste landfills. Such landfills

Include cornty operated properties. W.S. 35-11--103(a)(ix) specifies that, ""Municipalrty"

means a Ity, town, county, district, association or other public body." Thus the County
was a qualified entity.

7
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12. Also, the Department rejected the LincolnCounty grant application because,

after considering the application from Lincoln County and the recommendations of the

Board, the Department determined the new wells wp-re"not needed to meet minimum

Department ~tandard9." (Attachment A, emphasis added). While W.S.s 35-11-

521 (b)(iii) does authorize the Department to promulgate standards, W.S. 35-11-521

does not require that grants he used to meet minimum department standards. It says

grantsmaybe usedfor, "Installingnewmonitorsystemsor upgradingexisting

monitoring systems to meet standards for the system~ established by the department

under this article." The statute docs not say funds are only to ue provided to meet

"minimum" ~b:mdards established by the Department. The Supreme Court,when

interpreting statutesj has specifically said courts may not add words. See In re Estate

of Foster, 13 P.3d 686, 692 ()Nyo.2000) andWorchester v. State, 2001 WY 82, "15.

30 P.3d 47,53 (Wyo. 2001). The Department, by reading the word "minimum" into the

statutory authorization for grants has unduly restricted the discreliun of the Board. If

grants had beef! intended only to meet the oepartmenfs minimum standards, the

statute would have said so" Reading W.S.6 35-11-521 and 522 in their entirety, that

clearly was not the intent of the legislature. The Board may recommend grants that to

. allow landfills to meet more than the Department's minimumstandards.

13. Furthermore, one of the Board's responsibilities is recummendlng 6tandards

to be adopted by the Department. See W.S. 35--11-114(b). More specifically, the

hearingon the grant criteria was held by the Board. W.S.35-11-522(a). Therefore the

Board had to be aware of the minimum standards when they heard the Lincoln County

8
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presentations. The statutes do not bind the Board to recommending only grants to meet

minimum Department standards. Therefore the Department should not have rejected

the Board's recommendation of the LincolnCounty grant.

WHEREFORE, hecause the Department had no authority to reject the lIncoin

County grant once itwas rewmmended by the Water and Waste Advisory Board, the

grant should be approved as a matter of law. The Lincoln Countylandfill asks for

summary judgement in this matter and that the Department be directed to honor the

recommendation of the Water and Waste Advisory Board to compp.nsate the Lincoln

County landfill for the Kemmerer and Cokeville well projects in the sum of $1,053.90.

DAfED: This 25th day of February, 2008.

9
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CERTIFICATE OF SERVICE

I .loseph Colej hereby cortify that on the 25th dtty of February, 2008, I caused a

true and oorret."tcopy of the Memorandum of Law by placing same in the United States

mailj postage pre-paid at Afton,Wyoming and addressed as follows:

Michael Bam:J.:sh
Assistant Attorney General
P.o. Box 847
Kemmp.rer, WY 83101

And by Fax to.

307-777-6946
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CORRECTED CERTIFICATE OF SERVICE

I Joseph Cole, hereby certifythat on the 25th day of February, 2008, Icaused a

true and correct copy of the Memorandum of Law by placing same in the United states

mail, postage pre-paid at Afton,Wyoming and addressed as follows:

Michael Barrash
Office of the Attorney Genp-raf
123 State Capitol
Cheyenne,YiV82002

And by Faxto:

307-777-6946
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19

20

21

22

Z3

MR. 1l1!!ltES: Aye.

..,~~ OLSON: .tyro.

24

MR. S~: kfe~ OppOsed?

(He ~espon5e.)

IQI..~UG\NQa Morlan does car"Y.

-.. DCCrGll: Mr. Chairtnaft. WCU1dthe beard

'ikA 'ta prapar~ a wMt'CEn StI.'MJQen'tto Mr. tGl'a ma't llie

CJ:I&I'ldfDJ'\IJal'dto ft;m ~th th.se. other eoc=umanu Qn )'Our

eo
'25

J.

2

3

4

5

G

'1

S

9

beha' of'? W. 1lIIOI£1d be "itp~ tQ do tf'flil.'tif youJd 1'1ke to.

SO i'tt5 not j",st 1:he re~,datian. ~ wou1d be na.ppy

to do $t. If ~u WDu1dforward 'that 'to Lcr.wraC~

JlY$e11, we wi11 llla.1ees;ure 1;ha1:3~ft. pts 'ttItt ~ the same
time he rccei va, the res1'; of th'i J S1:uff.

fo\F..SUG\NO=wid ba happy to do 'that,
Bob.

1Q

~, 'tMre.'s an aman C1\~ Oth~r 12!tdF111.

MR. OUiON~ Th_ie II/Qrl!tDga'ChE:r.

MR..SUGu#O: x-. sorry. :t WBSn''I:
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