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DEPARTMENT’S NOTICE OF RELATED DISTRICT COURT FILING AND RESPONSE TO 
PETITIONER’S MOTION FOR LEAVE TO FILE AMENDED PETITION FOR REVIEW 

 

 The Wyoming Department of Environmental Quality (Department), through the 

Attorney General’s Office, requests that the Environmental Quality Council (Council) 

deny Protect Our Water Jackson Hole’s (Petitioner’s) Motion for Leave to File Amended 

Petition for Review. The Council should deny Petitioner’s request to file an amended 

petition because the claims Petitioner seeks to add are futile.  

The Department also provides notice to the Council that subsequent to filing its 

Motion for Leave to File Amended Petition for Review on March 4, 2024, Petitioner filed 

a declaratory judgment action in district court regarding its delegation claim under Wyo. 

Stat. Ann. § 35-11-304, and associated delegation agreement. See Attachment A. As such, 

the Department asks this Council grant its outstanding Motion to Dismiss.  
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BACKGROUND 

This matter involves the Department’s issuance of an individual permit to construct 

a septic system to Basecamp Teton WY SPV LLC (Basecamp) on July 13, 2023. See 

Attachment B. In issuing Permit No. 2023-025 (Permit), the Department determined the 

proposed septic system meets minimum applicable construction and design standards 

imposed by Wyoming statutes and Department regulations. Id.  

On August 11, 2023, Petitioner filed an appeal of the Department’s decision to issue 

the Permit pursuant to Wyo. Stat. § 35-11-801(d). Pet’r’s Appeal of Notification of 

Coverage – Permit No. 2023-025, ¶1. In its appeal, Petitioner failed to plead any issues 

pertaining to the claims it seeks to add at this time – including the Department’s perceived 

lack of authority to issue the Permit pursuant to Wyo. Stat. § 35-11-304(a) and the 

associated delegation agreement between Teton County and the Department. Id. 

Petitioner first raised arguments pertaining to the delegation agreement and the 

Department’s perceived lack of authority to issue the permit in its Motion to Suspend 

Permit, two months after filing its appeal. At that time the Department made both Petitioner 

and the Council aware of Petitioner’s failure to plead claims related to the Delegation 

Agreement. Dep’t’s Resp. Opposing Mot. to Suspend Permit, 10 (October 24, 2023). 

Despite that notification, Petitioner continued to inappropriately raise those claims in its 

Reply to Department’s Response Opposing Motion to Suspend Permit, and during the 

November 17, 2023, Council hearing on Basecamp’s Motion to Intervene. On November 

29, 2023, over a month after the notice, the Department filed its Motion to Dismiss claims 

related to the Delegation Agreement, which the Council has not yet decided.  
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In December of 2023, the Council ordered the parties to file a joint proposed 

scheduling order. See Council’s Order for Proposed Schedule. In developing the joint 

proposed scheduling order, the Department notified Petitioner that it had also failed to 

plead claims related to surface water connectivity even though Petitioner had started 

referencing those claims in other filings. Without the Department consenting to the 

amended pleadings, the parties agreed in their January 30, 2024, Stipulated Proposed 

Scheduling Order to set a date by which Petitioner could request leave from the Council to 

amend its pleadings to include only the claim of surface water connectivity. On March 4, 

2024, Petitioner filed a motion requesting leave to amend its pleadings to include both the 

delegation agreement and surface water connectivity claims.   

ARGUMENT 

Petitioner requests permission from this Council to amend its pleadings for two 

reasons: 1) to include its delegation agreement claims that the Department has already 

moved to dismiss, and 2) to include a new claim that issuance of the permit to construct 

the septic system is a violation of the Department’s Chapter 2, Section 5, rules pertaining 

to surface water discharge permitting. See Pet’r’s Mot. For Leave to File Amended Pet. for 

Review. The Council should deny Petitioner’s request to amend, however, because both 

amended claims are futile.  

Rule 15 of the Wyoming Rules of Civil Procedure relates to amended pleadings. 

Under that Rule, Petitioner may only amend its pleadings at this time with the Council’s 

leave or the other parties’ consent. Neither the Department nor Basecamp have consented 
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to Petitioner’s amended petition. The Council, like a court, is vested with broad discretion 

to determine whether to allow amendment to pleadings. Halling v. Yovanovich, 391 P.3d 

611, 619 (Wyo. 2017). The test to be applied when determining whether to grant a motion 

to amend is: 

In the absence of any apparent or declared reasons – such as undue delay, 
bad faith or dilatory motive on the part of the movant, repeated failure to cure 
deficiencies [. . .], undue prejudice [. . .], futility of the amendment [. . .] the 
leave sought should, as the rules require, be ‘freely given.’ 

Id. (citing Voss v. Goodman, 203 P.3d 415, 420 (Wyo. 2009)). Any of the factors stated 

above, including futility of the amendment, can be used as a reason to deny a motion to 

amend. Id. (citing Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cir. 1993)). “A 

proposed amendment is futile if the complaint, as amended, would be subject to dismissal 

for any reason, including that the amendment would not survive a motion for summary 

judgment.” Id. at 620. (quoting Watson v. Beckel, 242 F.3d 1237, 1239-40 (10th Cir. 2001)).  

Both of the claims Petitioner seeks to add are futile. The Council lacks jurisdiction 

to consider Petitioner’s delegation claims, and the Petitioner’s surface water connectivity 

claim has no relevance in this appeal of the permit to construct the septic system.  Both 

claims are ripe for dismissal and are therefore futile.  

A. The Council lacks jurisdiction to determine the delegation agreement claim.  

 With respect to the delegation agreement claim, the Department renews, and hereby 

incorporates, the arguments made in its November 29, 2023, Motion to Dismiss and 

subsequent Reply. The Council does not have jurisdiction to determine its own jurisdiction 

with respect to the delegation issues arising under Wyo. Stat. Ann. § 35-11-304. As such, 
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Petitioner’s attempt to amend its pleadings to include the delegation agreement claim is 

futile because the Council does not have jurisdiction to hear the claim.  

B. The Council cannot provide relief to Petitioner’s surface water permitting 
claims because they are not relevant to the current appeal. 
 
The Permit to construct the septic system at issue in this matter is separate and 

distinct from any surface water permitting issues. The Department of Environmental 

Quality operates several distinct permitting programs to carry out its statutory duties under 

the Wyoming Environmental Quality Act. Petitioner filed an appeal of the Department’s 

decision to grant an individual permit to construct under Chapter 3 of its Water Quality 

Rules. Petitioner now requests to amend its petition to allege violations under Chapter 2 of 

the Department’s Water Quality Rules, relating to permitting of surface water discharges. 

This surface water permitting claim is futile because the Council cannot provide the 

requested relief.  

The Environmental Quality Council is the administrative body that acts as hearing 

examiner for cases or issues arising under the laws, rules, regulations, standards or orders 

issued or administered by the Department of Environmental Quality. Wyo. Stat. Ann. § 35-

11-112. State statute describes the limited remedies the Council may grant Petitioner. The 

Council may:  

(i) Approve, disapprove, repeal, modify or suspend any rule, regulation, 
standard or order of the director or any division administrator; 
 

(ii) Order that any permit [. . .] be granted, denied, suspended, revoked or 
modified;  
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(iii) Affirm, modify or deny the issuance of orders to cease  and desist any 
act or practice in violation of the laws, rules, regulations, standards or 
orders issued or administered by the department [. . .]. 
 

Wyo. Stat. Ann. § 35-11-112(c). The Council’s authority does not include making 

permitting decisions in the first instance. Its role is reviewing the Department’s permitting 

decisions if those decisions are appealed. 

The relief sought by Petitioner in both its original and amended petition is reversal 

and vacation of the Department’s decision to issue the Permit. The issue of an alleged 

surface water discharge, by law, has no bearing on a decision to issue a permit to construct. 

Even if the Council found that the permitted septic system discharged into surface waters 

of the state, the Council would have no statutory authority to deny the permit to construct. 

Further, the Council could not, through this present action, conduct a hearing on whether a 

second permit is needed without any prior determination by the Department. As such, 

Petitioner’s proposed amended petition is futile and should be denied by the Council.  

1. The need for a surface water permit does not negate a properly granted 
permit to construct.  
 

Through its amended petition, Petitioner attempts to litigate through this appeal of 

an individual permit to construct the recent Supreme Court holding in County of Maui, 

Hawaii v. Hawaii Wildlife Fund, related to functional equivalent of a discharge to surface 

water. See 140 S. Ct. 1462 (2020). However, Petitioner, and the Department, must still 

follow the State statutory and regulatory permitting regimes regarding surface water 

discharges.  
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As recently as a few months ago, the Tenth Circuit further developed the case law 

stemming from the Maui case and rearticulated the Supreme Court’s caution against 

decisions that “create serious risk [. . .] of undermining state regulation of groundwater.” 

Stone v. High Mountain Mining Company, LLC, 89 F.4th 1246, 1261 (10th Cir. 2024) 

(quoting Maui v. Hawaii Wildlife Fund, at 1477). Further, the Tenth Circuit specifically 

stated that the burden for proving a functional equivalent of a direct discharge must stay 

with Petitioners and cannot be inappropriately shifted to the other party to prove that the 

groundwater was not the functional equivalent of a direct discharge. Id. at 1260. As such, 

Petitioner must bring its claims through the Wyoming Environmental Quality Act statutory 

processes for alleging violations of surface water standards. Petitioner also may not shift 

the burden of determining a functional equivalent discharge to surface water, or the lack 

thereof, onto the Department through the small wastewater permit to construct process.  

Under Wyoming’s permitting regimes, the issue of surface water discharges have 

no bearing on the contested case to determine whether the Department properly granted the 

individual small wastewater Permit in accordance with the law. The small wastewater 

Permit being appealed in this matter is a permit to construct a small wastewater system in 

compliance with the Department’s minimum applicable construction and design standards. 

See Attachment B. Under the Department’s minimum construction standards, potential 

surface water violations have no bearing on the Department’s permitting decision to grant 

an individual permit to construct a small wastewater system. See Chapter 3, Department’s 

Water Quality Rules. Whereas Chapter 3 explicitly allows the Department to deny a 

general permit if it determines that the “installation, construction, modification, or 
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operation of the facility would not be protective of surface water standards,” no similar 

provision of law applies to individual permits. See Chapter 3, Section 11 of the 

Department’s Water Quality Rules.  In fact, the Permit specifically states that “this permit 

does not imply that [the Water Quality Division] guarantees or ensures that the permitted 

facility, when constructed, will meet applicable discharge permit conditions or other 

effluent or operational requirements. Compliance with discharge standards remains the 

responsibility of the permitee.” Attachment B.  

The Permit on appeal is solely for determining that the septic system complies with 

the Chapter 3 rules. If a septic system was found to be the functional equivalent of a 

discharge into a surface water of the state, the Department could and would address that 

through its surface water discharge permitting process. Ultimately, Wyo. Stat. Ann. § 35-

11-301(a)(i) prohibits discharges of pollutants into waters of the state without a permit.  

Finally, State agencies are bound to their rules. Painter v. Abels, 998 P.2d 931, 938 

(Wyo. 2000) (further stating “Administrative rules and regulations have the force and effect 

of law.”). Failure of an agency to “strictly follow its own rules and regulations” may result 

in reversal of the agency’s action. Id.  The Council, even if it found surface water 

connectivity could not deny Basecamp’s  individual permit to construct based on surface 

water connectivity because it is not a lawful reason to deny a permit. To provide Petitioner 

with the remedy it seeks through the amended complaint would be unlawful agency action. 

As such, Petitioner’s amended complaint is subject to dismissal and is futile.  
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2. The Department has not decided whether Basecamp requires a surface 
water permit and, therefore, the Council cannot hold a contested case on 
the issue.  
 

Petitioner may not attempt to litigate whether a second permit is required by 

Basecamp through the Department’s decision to grant Basecamp a permit to construct a 

small wastewater system. These two permitting regimes are entirely separate, with the 

latter being beyond the scope of the appeal currently before the Council. Petitioner must 

bring allegations of violations of Chapter 2 of the Department’s Water Quality Rules 

through the proper channels within the Department for investigation and a final Department 

decision before attempting to bring such claims before the Council. The Department has 

taken no final action with respect to any allegations of surface water violations by 

Basecamp upon which the Council could review and conduct a contested case.  

Pursuant to the Environmental Quality Act, the Director of the Department of 

Environmental Quality, not the Council, is the enforcer of the Environmental Quality Act 

in the first instance. See Wyo. Stat. Ann. § 35-11-109. The Director shall “investigate 

violations of this act or regulations adopted hereunder and prepare and present enforcement 

cases before the [C]ouncil” and “take such enforcement action as set out in articles 6 and 

7 of this Act.” Wyo. Stat. Ann. § 35-11-109(a)(vii). Article 7 of the Act requires the 

Director of the Department to investigate violations of the Act if the Department has cause 

to believe that persons are violating the Act. Wyo. Stat. Ann. § 35-11-701(a).  If the results 

of the investigation indicate a violation of the Act exists, the Department shall promptly 

eliminate the source or cause of the violation. Wyo. Stat. Ann. § 35-11-701(c). Article 7 
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specifically allows for the filing of a written complaint alleging a violation. Wyo. Stat. 

Ann. § 35-11-701(a). 

 Chapter 1, Section 8, of the Department’s Practice and Procedure Rules further 

states that, “where authorized by the Wyoming Environmental Quality Act, appeals to the 

council from final actions of the Administrators or Director shall be made within thirty (30) 

days of notification of such action.” In this instance, there has been no final agency action 

resulting from an investigation of surface water violations pursuant to Article 7 of the 

Environmental Quality Act.  

Petitioner must follow the statutory process in bringing forward its allegations of 

noncompliance with the Environmental Quality Act. Without any investigation or 

enforcement action taken by the Department, this attempt to bring surface water violations 

straight to the Council is beyond the statutory relief the Council may provide the Petitioner. 

The Council may only affirm, amend, or deny action previously taken by the Department. 

See Wyo. Stat. Ann. § 35-11-112(c). Petitioner’s alleged violations of the Department’s 

Chapter 2 Permit Regulations for Discharges to Wyoming Surface Waters must be taken 

to the Department for investigation and resolution before bringing them to the Council. 

Wyo. Stat. Ann. § 35-11-701. As such, Petitioner’s attempt to litigate surface water 

violations before the Council without a prior investigation or decision rendered by the 

Department is subject to dismissal and renders the proposed amended petition futile. 
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CONCLUSION 

The Departments requests that the Council deny Petitioner’s Motion for Leave to 

File Amended Petition for Review due to the futility of the claims contained in the proposed 

amended petition. The Department also requests that the Council grant its previous Motion 

to Dismiss.   

Submitted this 22nd day of March 2024. 

 

             /s/ Abigail Boudewyns            
       Abigail Boudewyns, WSB No. 7-5223 
       Senior Asst. Attorney General 
       Wyoming Attorney General’s Office 
       109 State Capitol 
       Cheyenne, WY 82002 
       Phone: (307) 777-7895 
       abigail.boudewyns@wyo.gov  
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John Graham (WSB # 7-5742) 
Geittmann Larson Swift LLP 
155 E Pearl 
Jackson, WY. 83001 
(307) 733-3923 
jwg@glsllp.com 

Kevin E. Regan 
Protect Our Water Jackson Hole 
250 E. Broadway Avenue 
PO Box 316 
Jackson, WY 83001 
Phone: (206) 601-5180 
kevin@protectourwate1jh.org 
(Pro Hae Vice application forthcoming) 

Attorneys for Plaintiff Protect Our Water Jackson Hole 
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DISTRICT COURT

9TH JUDICIAL DISTRICT

TETON COUNTY WYOMING

IN THE DISTRICT COURT OF TETON COUNTY, WYOMING 

NINTH JUDICIAL DISTRICT 

PROTECT OUR WATER JACKSON HOLE, 
a Wyoming nonprofit corporation, 

Plaintiff 

V. 

WYOMING DEPARTMENT OF 
ENVIRONMENT AL QUALITY and 
BASECAMP TETON WY SPV, a Wyoming 
limited liability company, 

Defendants. 

COMPLAINT FOR DECLARATORY JUDGMENT 

Comes now Protect Our Water Jackson Hole ("POWJH' or "Plaintiff'), by and through its 

undersigned attorneys, and submits a Complaint for Declaratory Judgment, as follows: 

Complaint for Declaratory Relief 

Page 1 of 8 

ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT A 



ATTACHMENT B



shall secure and maintain such access for the duration of the permit. 

If the facility cannot be directly accessed using public roads, the perrnittee shall also secure and maintain 

permission for DEQ personnel and the"ir invitees to enter and cross all properties necessary to access the facility. 

The permittee shall secure and maintain such access for the duration of the permit. 

The permittee shall maintain in its records documentation that demonstrates that the permittee has secured 

permission for DEQ personnel and their invitees to access the permitted facility, including (i) permission to access 

the land where the facility is located, (ii) permission to collect resource data as defined by Wyoming Statute § 6-

3-414, and (iii) permission to enter and cross all properties necessary to access the facility if the facility cannot be

directly accessed from a public road. The permittee shall also maintain in its records a current map of the access

route(s) to the facility and contact information for the owners or agents of all properties that must be crossed to

access the facility. The permittee shall ensure that the documentation, map, and contact information are current

at all times. The permittee shall provide the documentation, map, and contact information to DEQ personnel upon

request. On closure of a facility, the permittee shall maintain such records for a period of five {5) years.

Nothing in this permit precludes the institution of any legal action or other proceeding to enforce any applicable 

provision of law or rules and regulations. It is the duty of the permittee, owner and operator to comply with all 

applicable federal, state and local laws or regulations in the exercise of its activities authorized by this permit. 

The issuance of this permit does not convey any property rights in either real or personal property or any invasion 

of personal rights, nor any infringement of federal, state or local laws or regulations. 
' �..... . � ' ·. 

The permittee shall construct and operate the permitted facility in accordance with the statements, 

representations, procedures, terms and'conditions·ofthe permit application� supporting documents and permit. 

This permit does not relieve the permittee from any duty to obtain any other permit or authorization that may be 

required by any provision of federal, state or local laws: · · 

In carrying out its activities authorized by this permit� the pern,ittee, owner and operator shall comply with all 

of the following permit conditions: 

1 of 11. The permittee will immediately notify WQD. of any changes or modifications that are not 

consistent with the terms and conditions of this permit. Submit oral or written notice to Bradley E. Ellis, 

PE, Northeast District Engineer, bradley.ellis@wyo.gov, 444 West Collins Dr., Casper, WY 82601; 307-473-

3469, in accordance with the provisions of Section 4, Chapter 3, Wyoming Water Quality Rules. 

2 of 11. The permittee will submit a Certificate of Completion signed by the engineer of record or the 

owner to the engineer listed above within sixty (60) days of completing the construction of the authorized 

facility. A form titled "Certificate of Completion II is available on the WQD Construction Permitting website. 

3 of 11. Prior to installing the aeration ·devices, the permittee shall consult with the Northeast District 

Engineer on septic tank aeration devices for approval. Prior to operating the system, the permittee shall 

submit updated plans and specifications to address aeration, septic tank insulation, and replacement 

leach field labeling. 

4 of 11. DEQ bases the review and approval of this permit upon the items identified in the attached 

"Statement of Basis". 

5 of 11. The permittee shall construct the on-site monitoring wells to the requirements of DEQ Water 

Quality Rules Chapter 26 and supply DEQ with documentation of well construction. 
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ATTACHMENT B



STATEMENT OF BASIS 

1. Permit Number: 2023-025 

2. Application reviewed for compliance with the following regulations:

Chapters 3, 11, 12, and 25 of the Wyoming Water Quality Rules.

3. Does the permit comply with all the applicable regulations identified above?

Yes

4. If a Chapter 3, Section 4 groundwater review, and Section 14 review are required, indicate how WQD will
determine that the permittee will protect groundwater quality.

The WQD Administrator has determined Chapter 3, Section 14 environmental monitoring requirements 
shall be included. The environmental monitoring requirements are listed as permit conditions 5 through 
11. 

5. Documentation of Statement of Basis: The archive file for this permit includes adequate documentation of
all sections of this Statement of Basis.

CERTIFICATION 

DEQ issued this permit based upon a review of the application package submitted in accordance with the 
requirements of Chapter 3, Section 4, Wyoming Water Quality Rules. Bradley E. Ellis, PE, Northeast District 
Engineer, completed this review on April 17,· .2023. DEQ recommends issuing this permit based upon the 
statements, representations and procedures presented in the permit application and supporting documents, 
permit conditions, and the items identified in this "Statement of Basis." 

XC: Robert Rouselle, PE, Ensign Engineering and Land Surveying. email rrouselle@ensigneng.com 
Jenifer Scoggin, Director, Office of State Lands and Investments, email jenifer.scoggin@wyo.gov 
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