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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING

IN RE BROOK MINE APPLICATION
‘ DOCKET 17-4802
TFN 6 2-025 ‘

FISHERS’ MOTION TO STRIKE
DEQ’S “COMMENTS” ON PROPOSED CONDITIONS
AND BROOK MINE’S JOINDER OF “COMMENTS”

Objectors Mary Brezik-Fisher and David Fisher, through their undersigned attorney Jay A.
~ Gilbertz, of Yonkee & Toner, LLP ; hereby file this Motion to Strike the “Comments” of DEQ and
Brook Mine and consideration of the same.

The EQC set a very specific briefing schedule at the conclusion of the contested case
proceedings. That schedule required the parties to file “Findings of Fact and Conclusions of Law”
within a specified time. The scheduling did not allow or provide for the parties to file rebuttal
documents, responses, traverses or “comments” on the filings of other parties. Nevertheless, DEQ
has attempted to gain the last word by improperly filing a subsequent pleading addressing the merits
of the filings of the other parties and has been joined by Brook Mine in this effort.

The EQC did not provide for these later filings attempted by DEQ and Brook nor were the



other parties advised or permitted an opportunity té respond to the Findings and Conclusions offered
by DEQ or Brook. The Objectors should not suffer prejudice by following the rules and procedure
established by the EQC when others choose to willfully ignore the procedure and file responses
anyway.

The result is both DEQ and Brook assertiﬁg rather silly propositions by taking the position
(eithef directly or indirectly) that the EQC has no authority to modify the proposed permit through
the use“ of conditions. Neither DEQ nor Brook took that position during the proceedings and both
elicited testimony to the contrary. Brook elicit‘ed testimony from its engineer Jeff Barron that it
“welcomed” conditions the EQC found appropriate, and DEQ asked every landowner to describe any
conditions to the permit that the landowner requested the EQC to consider. Now, both claim the
EQC has no authority to modify the permit.

Nothing could be further from the truth. Wyoming Statute §35-11-112 defines the power and
authority of the EQC and specifically states that the council may “Order that any permit, license,
certification or vdriance be granted, denied, suspended, revoked or modified” Wyo. Stat. §35-11-
112(c)(ii) (LexisNexis 2015) (emphasis added). Clearly, the EQC has the power and authority to
modify the conditions of a pending permit, particularly when it ﬁnd; that such modifications al;e in
furtherance of the Act’s goal of protecting and reclaiming the land, air and Water of Wyoming and
protecting the health and safety of Wyoming residents.

Amazingly, DEQ has gone so far as to advocate that the EQC should not consider more and
better financial security for Wyoming and its land and water, claiming that a condition requiring
Brook to have further financial assurance cannot be imposed as it “binds third parties”. Requiring
that Brook (a company with no mining or reclamation history and evidently next to no assets) have

further financial surety from its parent or partner company does not “bind third parties” to the permit



conditions, it simply requires that Brook obtain those assurances as a prerequisite to mining. No one
is obligated to provide the assurance, but if Brook cannot obtain and present those assurances, it
cannot mine. Brook has provided a plethora of non-binding verbal assurances, it and its partners or
parent company should also provide Wyoming with the financial assurances to back up those claims.
This assurance does not benefit the Objectors, just the state and citizens of Wyoming. It is
astounding the DEQ does not seek this financial assurance itself.

WHEREFORE, for the foregoing reasons, the Fishers respectfully request that the
“comments” of DEQ and “joinder” of Brook be struck and that the EQC consider neither pleading

in its deliberations or decision in this matter.

DATED this 31" day of July, 2017.

YONKEE & TONER, LLP
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Attorney for Objector Fishers
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CERTIFICATE OF SERVICE

I, Jay A. Gilbertz, hereby certify that on the 31" day of July, 2017, I served a true and correct
copy of the above and foregoing by electronic transmission, duly addressed as follows:

Andrew Kuhlmann
James LaRock

Wyoming Attorney General’s Office

andrew.kuhlmann@wyo.gov

James.larock@wyo.gov

Alan Edwards
Deputy Director, DEQ
Alan.edwards@wyo.gov

Thomas L. Sansonetti

Isaac Sutphin and Jeff Pope
Attorneys for Brook Mine, LLC
‘TLSansonetti@hollandhart.com

INSutphin@hollandhart.com
jspope@hollandhart.com
jmkelley@hollandhart.com

csvec@hollandhart.com

Lynnette J. Boomgaarden

Clayton H. Gregersen

Attorneys for Big Horn Coal
Iboomgaarden@crowleyfleck.com
cgregersen(@crowleyfleck.com

Todd Parfitt
Director, DEQ
Todd.Parfitt@wyo.gov

Shannon Anderson
Powder River Basin Resource Council
sanderson@powderriverbasin.org

Jim Ruby
Executive Officer, EQC
jim.ruby@wyo.gov
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