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OBJECTOR FISHERS’ REPLY BRIEF ON THE APPLICATION OF
WYOMING STATUTE §35-11-406(n)

Objectors Mary Brezik-Fisher and David Fisher, through their undérsigned attorney Jay A.
Gilbertz, of Yonkee & Toner, LLP, hereby file this reply brief addressing the application of
Wyoming Statute §35-11-406(n) to these proceedings.

In large measure, the briefing filed by DEQ and Brook Mine focuseé on the assertion that the

- EQC does not have the authority to make the final fmdings that Brook has proven compliance with
the requirements of §35-11-406(n). This contention misses the point. The point is that Brook’s
application for a coal mining permit is not meaningfully complete unless it contains and
affirmatively demonstrates that the requirements of subsection (n) have been satisfied. Without this
information and proof set forth in the application, the application is incomplete and deficient. After

all, without this necessary information, what would the Director base his decision on?



Evidently, Brook seeks to proceed with issuance of a permit without demonstrating that it
has supplied the required affirmative proof of compliance with subsection (n) in the hope that the
permit will be granted anyway. If it could accomplish this legally improper result then it will
inappropriately flip the burden of proof'to the public as was described in the Fishers’ primary brief.
Indeed, Brook goes even further in its brief on page 5, stating “The DEQ administrator has not yet
issued any findings under 406(n) because DEQ has not conducted the cﬁmulative hydrologic impact
assessment (CHIA) that allows the administrator to make findings under section 406(n)(iii).”
(emphasis added). This statement demonstrates that Brook’s position is that it is somehow the
obli'gatioh of DEQ to prove (through the CHIA) fhat Brook will not impact the hydrologic balance.
This is not the case at all. Subsection 406(n) is clear that it is Brook which must affirmatively
demonstrate that its mining will not negatively impact the hydrology. The CHIA performed by DEQ
is only to confirm that DEQ agrees with the proof submitted by Brook.

The briefing submitted by DEQ and Brook warrant no further response or comment.

WHEREFORE, the Fishers request that the EQC find and hold that the requirements of §35-
11-406(n) are substantive requirements of the Wyoming Environmental Quality Act and a coal

| mining applicant must prove its mining activities will be in compliance with these provisions as part
of its permit application.

DATED this 30" day of June, 2017.
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CERTIFICATE OF SERVICE

I, Jay A. Gilbertz, hereby certify that on the 30® day of June, 2017, I served a true and correct
copy of the above and foregoing by electronic transmission, duly addressed as follows:

Andrew Kuhlmann Todd Parfitt
James LaRock Director, DEQ
Wyoming Attorney General’s Office Todd.Parfitt@wyo.gov

andrew . kuhlmann@wyo.gov

James.larock@wyo.gov

Alan Edwards Shannon Anderson

Deputy Director, DEQ Powder River Basin Resource Council
Alan.edwards@wyo.gov sanderson(@powderriverbasin.org
Thomas L. Sansonetti Jim Ruby

Isaac Sutphin and Jeff Pope Executive Officer, EQC

Attorneys for Brook Mine, LLC ' jim.ruby@wyo.gov
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csvec@hollandhart.com

Lynnette J. Boomgaarden
- Clayton H. Gregersen
Attorneys for Big Horn Coal
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